
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 




FROM 

THE BUSINESS 

HISTORICAL 

SOCIETY, Inc. 




IN MEMORY OF 

CHARLES A. MOORE 

lOUNDBB AND UBS* PBESIDBNT Of UANNOia. 

ItAXWBLL * MOOBB, IHC. 

GIFT OF 

MARY CAMPBELL MOORE 

CHARLES A. MOORE, JR. 

EUGENE M. MOORE 



Digitized I 



Google 



Digitized 



by Google 



THE 



INVESTMENT 



TRUST FUNDS 



BY 

EDWARD ARUNDEL GEARE, Esq., 

OP ST. JOHN'S COLLBOE, CAMBBIDOK, B.A., AND OF THE INXEB TEMPLE, BABBISTKB-AT-LAW. 



LONDON: 
STEVENS AND SONS, 119, CHANCEEY LANE, 

1886. 



Digitized 



by Google 



^,^. /2-, iCj-i-Z 



(TRl) ■■■" 



Gil-") 0^ 
C. A. MOORI 



LOXDOX: 
PBISTKD BY C. F. EOWORTU, GREAT NEW STREET, FETTER LAKE, E.C 



Digitized 



by Google 






^ 



PREFACE. 



:SucH inquiries as ^^ Is it a proper investment?" 
^^ Would it be a breach of trust?" and the 
like, are constantly arising in the administra- 
tion of trust estates ; and, both to trustees and 
their legal advisers, the question of investing 
the trust fund is one that is very often sur- 
rounded by anxiety and difficulty. This is 
especially so, perhaps, in those numerous cases 
where there are conflicting, or successive, in- 
terests to be considered; the tenant for life, 
not unnaturally, always desiring that invest- 
jnent which will produce the largest income, 
while the remainderman is anxious that the 
fund should be invested on the most permanent 
security. The Court expects the trustee to hold 
the scales evenly between the two, regarding it 
as a breach of trust if he favour one class of 
beneficiaries at the expense of another. 

It is hoped that this little Work may be 
useful when questions similar to those above 
-suggested are being considered. 
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IV PREFACE. 

There is, the Author believes, Kttle of a 
purely technical character in the following 
pages ; and it is his hope that they may prove 
of some use, and perhaps interest, to the legal 
practitioner, the lay trustee, and the law 
student. 

As far as the present writer is aware, ^e 
subject of the Investment of Trust Funds has 
never before been separately treated of, though, 
of course, it is incidentally dealt with in such 
works as Story's Equity Jurisprudence, Spence's 
Chancery Jurisdiction, and Lewin's Law of 
Trusts. 

The Author has endeavoured to keep his 
Book within reasonable limits; and for any 
errors and omissions of which he has been 
guilty, he can only throw himself upon the 
indulgence of the Profession. 

It will be observed, that the use of foot- 
notes has been entirely discarded, the Author 
believing that they too often serve to divert 
the attention at inopportune moments from the 
subject-matter of the text. 



E. A. G. 



5, New Cotjbt, Lincoln's Inn. 
October, 1886. 
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THE 

IMESTMENT OF TRUST FUNDS. 



CHAPTER I. 

OF THE CONDUCrr EXPECTED OF THE TRUSTEE IX 
INVESTING THE FUND. 

Of all the duties which a trustee is bound to 
perform, perhaps none is more important than 
that of seeing that the trust funds are properly 
invested: it is a matter of the most vital im- 
'portanee, both to the beneficiaries and to the 
trustee himself. 

It is proposed, in the present chapter, to con- 
sider the question of the duty of the trustee in 
regard to the mode of investing the trust funds ; 
or, in other words, the conduct expected of the 
trustee by the Court in investing the fund. 

In his well-known Commentaries on Equity sect. 1268. 
Jurisprudence, Mr* Justice Story has observed 
that, as a trustee is supposed merely to take upon 
himself the trust, as a matter of honour, oon- 

G. B 
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science, friendship, or humanity, and as he is not 
entitled to any compensation for his services, at 
least not without some express or implied stipula- 
tion for that purpose, he would seem, upon the 
analogous principles applicable to bailments, 
bound only to good faith and reasonable dili- 
gence ; and, as in the case of a gratuitous bailee, 
liable only for gross negligence. 

" It would be difficult, however," continues the 
same learned author, "to affirm that courts of 
equity do, in fact, always limit the responsibility 
of trustees, or measure their acts, by such a rule.'^ 
This observation appears eminently true in 
respect of the conduct expected of trustees in the 
investment of trust funds. 
1 Eden, 143. The observation of Lord Northington in Sarden 
V. Parsons^ that " no man can require or with rea- 
son expect that a trustee should manage another's 
property with the same care and discretion that he 
would his own,'' has, ever since its first utterance, 
been referred to only with the result of drawing 
down strong expressions of disapprobation ; and the 
Sect. 1268b. American jurist above quoted admits that, at the 
present time, it cannot be asserted that a trustee, 
who has the entire management of an estate en- 
trusted to him, or even a general supervision, for 
the benefit of those interested, is only liable for 
Sect. 1271.' gross negligence: and that in respect to the 
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manner of managing funck and laying out moneys on 
securities considerable strictness is required by the 
rules of courts of equity. 

These rules, however, should not be laid down, 
as Lord Hardwicke remarked in Ex parte Belchier Ambler, 219. 
and Parsons, "with a strictness to strike terror 
into mankind, acting for the benefit of others, and 
not for their own." 

In Knight v. Earl of Plymouth, the same judge i I>ick. 126. 
observed that, "as a trust is an oflSce necessary 
in the concerns between man and man, and which 
if faithfully discharged is attended with no small 
degree of trouble and anxiety, it is an act of 
great kindness in any one to accept it ; to add 
hazard or risk to that trouble, and to subject a 
trustee to losses, which he could not foresee, and 
consequently not prevent, would be a manifest 
hardship, and would be deterring every one from 
accepting so necessary an office." 

These observations are commended by the Sect. 1272. 
American jurist, but it does not appear to him 
that courts of equity have always proceeded upon 
so broad and liberal a basis. 

It has been very commonly observed that a 
trustee must act with good faith in the exercise of 
a fair discretion with regard to the trust property, 
in the same manner that he would ordinarily act in 
reference to his own property; and that, so acting, 
b2 
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he ought not to be held responsible for any losses 
accruing in the management of the trust property : 
and Lord Hardwicke said that, "where trustees 
act by other hands, either from necessity or con- 
formably to the common usage of mankind, they 
are not answerable for losses." How the courts 
of equity have regarded these general principles 
will appear when we come to examine some t)f 
Sect. 1272. jTj^Q reported cases. In the opinion of Mr. Justice 
Story, the courts have laid down artificial rules 
with regard to trustees and their duties, " which 
import extraordinary diligence and vigilance in 
the management of the trust property." 

The mode of With a view to ascertaining what these rules 
investment. ^ 

are, — (in the first place as to the manner of in- 
vesting trust funds), — and how they are at the 
present time interpreted, it is proposed to examine 
here, somewhat in. detail, two or three of the most 
recent and leading cases upon this subject; in 
which cases the practice of the courts from early 
days has been reviewed. 

The first case to which attention is directed is 
22 Ch.D. 727. that of Speight v. Gaunt 

The testator in this case devised and bequeathed 
his real and personal estate to two trustees upon 
trust to convert the same, and invest the proceeds 
in or upon (among other securities) the stocks, 
funds, debentures, mortgages, or securities of any 
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company, corporation, or public body incorporated Speight y, 
by charter, or a special Act of Parliament. One 
of the two trustees became a liquidating debtor, 
and though the trust funds continued to stand to 
the joint accoimt and in the joint names of the 
two trustees, the defendant Gaunt had the entire 
control over them. In or about the month of 
October, 1880, it became necessary that some of 
the securities and shares — part of the trust estate — 
should be sold. This was done, and the proceeds 
of sale were paid into a bank to the credit of the 
trust account. It is important to observe that the 
broker employed in these sales, at the request of 
the family, was a member of a firm standing in 
high repute, and which firm had been employed 
by the testator as his brokers. The defendant 
Gaunt discussed with the family the question of 
re-investment. The trustee proposed consols ; the 
family objected, because of the rate of interest. 
In the result, Yorkshire Corporation Bonds were 
selected for the investment, with the assent of the 
family, who, moreover, expressed a wish that the 
broker above referred to should be employed in 
preference to another firm, suggested by Gaunt as 
being his own brokers. Shortly after Gaunt saw 
the selected broker, and told him that it was pro- 
posed to invest 15,000/. in corporation stocks, and 
instructed him to buy 5,000/. Halifax, 5,000/. 
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Speight V. Huddersfield, and 5,000/. Leeds, the broker stating, 
in reference to his commission, that he should get 
it from the other side. Some days later (on the 
24th February, 1881) the broker brought to Gaunt 
a " bought note," from which it appeared that his 
(the broker's) firm had on that day purchased for 
the trustees of the testator, subject to the rules of 
the London Stock Exchange, the above-mentioned 
stocks for a total of 15,275/. There was no charge 
for commission, and no date was added after the 
printed word " Account " at the foot of the bought 
note. The broker, when he brought the bought 
note, told Gaunt that he wanted the money for 
the stocks to pay next day. As a matter of fact, 
the next day (25th February) was the next ac- 
count or settling-day on the London Exchange. 
Three cheques were accordingly drawn for 5,275/., 
5,000/., and 5,000/., in favour of the broker's firm 
"or order," and were signed "Isaac Gaunt, for 
self and co-executor." Four days later Gaunt 
asked the broker for the securities, and was in- 
formed that they had not come yet, that he could 
not tell when they would arrive, as they took 
some time to make out. From time to time 
Gaunt was put off with similar excuses, and about 
a month after the cheques were given the broker 
absconded, without having procured any bonds, 
and having appropriated the cheques to his own 
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use, so that the 15,275/. was absolutely lost. The Speight v. 

Gaunt. 

action was then brought by beneficiaries under the 
will, claiming a declaration that Gaunt had com- 
mitted a breach of trust in reference to the 15,275/., 
and the intended re-investment thereof, and an 
order for him to make good the loss to the trust 
estate, with interest at 4 per cent. 

It appeared that in the majority of cases appli- 
cations for these stocks were made to the corpora- 
tion by the ptiblio direct, and that in such cases 
the applicant obtained from the town clerk, or 
borough accountant, a form which was filled up 
and returned, that the security might be prepared. 
The applicant then paid the amount to the corpo- 
ration bankers, who gave a receipt, to be ex- 
changed for the security when prepared. Many 
applications, however, came through bankers, soli- 
citors, and brokers, in which cases the corporation 
paid a commission. 

There was also evidence that the bought-note, 
though not suggestive of fraud, was imbusinesslike 
in not stating whether the transaction was for 
cash, or, if not for cash, when payment was to be 
made : and the experts said they should infer that 
it referred to stocks not bought in the market, but 
direct from the corporation ; but they did not think 
the public would do so. 

Gaunt stated that when he gave the cheques he 
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Speight Y. had no idea whether he was ffettinff the securitieB 

Gaunt. ^ ^ 

direct or by purchase. It was also stated to be 
the usual practice where brokers were instructed 
to buy for them to receive the money without 
waiting for the actual delivery of the securities. 
Arpmentfor It was of course contended on behalf of the 

plaintiffs. 

plaintiffs that the employment of the broker was 
unnecessary and unusual, and that, in permitting 
the money to remain in the broker's custody with- 
out security and without necessity, there was such 
a want of proper precaution as rendered the trustee 
liable for the loss of the trust funds. It was also 
urged that the money should have been paid into 
the bank of the corporation, and that no man of 
common prudence would have trusted the broker 
implicitly, and waited many weeks without ascer- 
taining whether the stock had actually been 
bought. It was, moreover, insisted that the ab- 
sence of any date for completion of the purchase 
in the bought-note, and the non-payment of com- 
mission, ought to have excited the trustee's suspi- 
cion. Ghross negligence was also to be attributed 
to the trustee for allowing the money to remain 
in the broker's hands without security and with- 
out definite information for four or five weeks. 
Argument for For the defendant trustee the rule was relied 

defendant. 

on, that to fix him with liability it must be shown 
that he departed from the ordinary course whitjh 
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a reasonable prudent man of business would have Speight v. 

Gaunt, 

taken in dealing with his own money, and it was 
said to be the ordinary course for persons invest- 
ing money in the purchase of securities, on getting 
the bought or advice note, to give to the broker a 
cheque for the amount, to be retained by the 
broker without security during the interval be- 
tween the purchase and the transfer of the secu- 
rities. 

The absence of a date in the bought-note was 
said to be immaterial, if it were an irregularity, 
there being a verbal explanation by the broker as 
to when the money was wanted : nor was the 
transaction to be impeached in the circumstances, 
because it was arranged that the broker should 
not charge commission for the investment, but 
should do it " nett." 

The practice of inserting an indemnity clause 
protecting innocent trustees against loss occasioned 
by brokers or bankers has been recognized and ex- 
tended by 22 & 23 Yict. c. 35, s. 31, showing that 
risks from the dishonesty of bankers and brokers 
stand on the same footing. 

Yice-ChanceUor Bacon held that the trustee V.-C. Bacon, 
had neglected his duty, and that his neglect of 
duty had caused the loss of the trust moneys. 
His lordship, in stating what the law on the sub- 
ject is, and for centuries has been, observed that 
b5 
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^gU Y. « a trustee who takes another man's money Into 
his hands is bound, whatever other duties he may 
have to discharge, to take care that that money 
shall be preserved, and not to deal with it or to 
do anything with it which a prudent and reason- 
able man would not do with his own money." 

[This proposition was referred to by the late 
Master of the Eolls, in the Court of Appeal, as "a 
very clear statement of the law," with which he 
had no fault to find.] 

The learned Vice-Ohancellor then proceeded to 
apply that rule to the present case. " Could any- 
body," asked the learned judge, " say that a trus- 
tee with 15,000/. of other people's money in his 
hands should have parted with it to the broker 
upon that scrap of paper (the bought-note) ? 
Certainly not. The paper upon the face of it, as 
a witness has said, as to Mr. Gaunt, meant * your 
money is to go to the corporations,' and the broker, 
in answer to inquiries, said, in effect, * Tou are to 
have security for it, but it will take time to pre- 
pare the security — you must have a receipt, 
certificate, scrip, or something of the kind.' Mr. 
Gaunt, as a man of business, accepts the excuse 
from the broker." 

Farther on the learned judge observed : " I say 
he (the trustee) is fixed with knowledge that the 
broker's pretended dealings had been with the 
corporations, he is fixed with knowledge that the 
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money was to go to the corporations, and he draws ^^^^ ^* 
a cheque in favour of the broker." And again, 
"There was no earthly reason why the trustee 
should not have drawn the cheque in favour of the 
corporations that had sold him the stocks." 

After pointing out that a wide field would be 
opened to frauds (by collusion between the trustee 
and the broker) if it were adopted as a rule of law, 
establishing a custom, that if a man employs a 
broker and takes from him a sale-note, he is there- 
upon at liberty to pay to that broker the price of 
the thing bought, the learned Vice-Chancellor 
expressed his opinion that if Mr. Gaunt had acted 
with the ordinary precaution which a man takes 
in dealing with his own property he would not 
have trusted the broker with the 15,000/. of trust- 
moneys. Having done so, he was ordered to make 
good the loss within six months, with interest at 
four per cent., and to pay the costs of the action. 

The defendant appealed. Court of 

The Court of Appeal reversed the decision of ooi^rt 739 

Vice-Chancellor Bacon. Appeal 

aUowed. 
The late Master of the EoUs (Sir George Jessel), j^gggi ^n 

in giving his judgment, considered the question of 

the liability of a trustee who is required to make 

an investment on behalf of his cestui que trust. 

He stated that in his opinion a trustee ought to 

conduct the business of the trust in the same 
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Speight v. manner as an ordinary prudent man of business 
would conduct his own, and that beyond that there 
is no KabiKty or obligation on the trustee. His 
lordship added, that it never could be reasonable to 
make a trustee adopt further and better precau- 
tions than an ordinary prudent man of business 
would adopt, or to conduct the business in any 
other way : and he proceeded to consider what the 
usual precautions taken by men of business, when 
they make investments, are. 

" If the investment," said his Lordship, " is an 
investment made on the Stock Exchange through 
a stockbroker, the ordinary course of business is 
for the investor to select a stockbroker in good 
credit and in a good position, having regard to 
the sum to be invested, and to direct him to make 
the investment — ^that is, to purchase on the Stock 
Exchange of a jobber or another broker the invest- 
ment required. In the ordinary course, all that 
the broker can do is to enter into a contract — 

usually it is for the next account day 

Before the account day arrives, the purchasing 
stockbroker requests his principal to pay him the 
money, because on the account day he is himself 
liable to pay over the money to the vendor, whether 
a jobber or broker, and therefore he must have it 
ready for the account day, and, according to the 
usual course of business, he sends a copy of the 
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purchasing-note to the principal stating when the ^*ff^^ ▼• 
money is required to be paid, and he obtains the 
money from him a day or two before the account 
day. When he gets it, he pays it over, if it is a 
single transaction, to the vendor. ... It is 
after payment, and very often a considerable time 
after payment, that is several days, that he gets 
the securities perfected." 

After thus stating the ordinary course of busi- 
ness, the learned judge expressed the conclusion 
arrived at by him in these words : " If, therefore, 
the trustee has made a proper selection of a broker, 
and has paid him the money on the bought-note, 
and, by reason of the default of the broker, the 
money is lost, it does not appear to me that the 
trustee can be liable." 

In the next place. Sir George Jessel proceeded 
to consider the authorities, to show that he had 
given the fair result of them, as they stand. He 
commenced with Ux parte Belchier: and described Ambler, 219 
that case as "the leading case upon the subject." 
There, the assignee of a bankrupt employed a 
broker to sell a large quantity of tobacco belonging 
to the bankrupt : the broker received the money, 
and ten days after died insolvent. The commis- 
sioners in bankruptcy fixed the assignee with the 
loss. The assignee appealed to Lord Hardwicke. 
It was in evidence that it was a common practice 
to seU mercantile goods by auction, and to employ 
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Speight Y. a broker, and for him to receive the money. Lord 

Gaunt. / ^ , , "^ ^ 

Lord Hard- Hardwicke reversed the decision of the commis- 
parU^Beichi^r. Signers : he said, " If Mrs. Parsons (the assignee) 
is chargeable in this case, no man in his senses 
would act as assignee under commission of a 
bankrupt;" and, farther on in his judgment, 
" where trustees act by other hands, either from 
necessity or conformably to the common usage of 
mankind, they are not answerable for losses." Sir 
George Jessel explains the words, " either from 
necessity or conformably to the common usage of 
mankind," as meaning, where in the ordinary course 
of business transactions an agent is employed. 
The next case referred to by the Master of the 
6 Ves. 331. EoUs was Bacon v. Bacon : he sums up the view 
Lord Lough- taken by Lord Loughborough in that case in these 
£aeon v. words, " Where you must necessarily employ an 
agent, or where you might reasonably in the ordi- 
nary course of business employ an agent, and you 
use due diligence in the selection of your agent, 
you are not liable for the consequences. Tou 
have only conducted the business in the way an 
ordinary prudent man of business would have 
done." 

[It will be observed that the two cases (1) where 
you must necessarily employ an agent, and (2) 
where you might reasonably in the ordinary course 
of business employ an agent," are practically 
identical with those put by Lord Hardwicke, 
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Digitized 



by Google 



CONDUCT EXPECTED OF THE TRUSTEE. 15 

namely, " where trustees act by other hands, either ^^ht v. 
from necessity or conformably to the common 
usage of mankind."] 

After briefly referring to the decision of Lord 
Eedesdale in Jot/ v. Campbell, which dealt with l Sch. & Lef . 

32o* 

the question of selecting an agent — the Lord Chan- Lord Redes- 

cellor in that case observing, that the executor Campbell, 

could not discharge his duty if made responsible 

where he remitted money to a person to whom he 

would have given credit, and would in his own 

business have remitted money in the same way — 

the Master of the EoUs proceeds to consider the 

case of Clough v. Bond. 3 My. & Cr. 

There Lord Cottenham says, in reference to a j. \ ^. . 
loss arising from the dishonesty or failure of one ^*^ ^ Clough 

, V. Bond. 

to whom the possession of part of the estate has 
been entrusted, "Necessity, which includes the 
regular course of business in administering the 
property, will, in equity, exonerate' the personal 
representative." This statement, Sir George Jessel 
observes, is valuable on account of the interpreta- 
tion of the word "necessity," as being nothing 
more and nothing less than the regular course of 
business. 

Before proceeding to consider the case made Sir George 
against the defendant Gaunt by the pleader, thcastotheques- 
Master of the EoUs expressed his view in reference ^^^^ ^^^ *" 
to the question of negligence as follows : — " My 
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Speight v. yfew has alwajs been this, that where you have an 
honest trustee fairly anxious to perform his duty 
and to do as he thinks best for the estate, you are 
not to strain the law against him to make him 
liable for doing that which he has done, and which 
he believes is right in the execution of his duty, 
without you have a plain case made against him. 
In other words, you are not to exercise your inge- 
nuity for the purpose of finding reasons for fixing 
a trustee with liability ; but you are rather to 
avoid all such hypercriticism of documents and 
acts, and to give the trustee the benefit of any 
doubt or ambiguity which may appear in any 
document, so as to relieve him from the liability 
with which it is sought to fix him." 

The duty of " I think," the learned judge continues, " it is 
the duty of the Court in these cases where there is 
a question of nicety as to construction or otherwise 
to lean to the side of the honest trustee, and not 
to be anxious to' find fine and extraordinary rea- 
sons for fixing him \dth any liability upon the 
contract. You are to endeavour, as far as possible, 
having regard to the whole transaction, to avoid 
making an honest man, who is not paid for the 
performance of an unthankful office, liable for the 
failure of other people from whom he receives no 
benefit. I think that is the view which has been 
taken by modem judges, and some of the older 
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cases in which a different view has been taken Speight v. 

Gaunt. 

would now be repudiated with indignation." 

Sir George Jessel then proceeded to consider the Case made hj 

the statement 

case made by the statement of claim. He observed, of claim. 

that there was no allegation in the statement of 

claim that the defendant ought not to have em- Employment 

of a broker. 

ployed a broker, and stated, as his opinion, that the 
defendant was entitled to employ a broker even if 
he could have obtained the securities from the 
corporations direct. After dealing with the ques- 
tions of the inference to be drawn from the bought- 
note by Gaunt, that the stocks were to be obtained 
direct from the corporations, of the absence of any 
date for the account-day mentioned in the bought- 
note, and of the absence of any charge by the 
broker for commission, the Master of the Eolls 
stated his opinion to be that the meaning of the 
bought-note was " a statement by the broker to Meaning of 
the principal that he had bought these debenture note.°^^ 
stocks," on the Bradford Exchange, subject to the 
rules of the London Stock Exchange. That being 
so, the learned judge did not consider that the 
trustee was bound to suspect his own broker, and 
go about trying to discover from whom he had 
purchased. " It is quite plain," he said, " that no 
man in the ordinary course of business ever does 
anything of the kind:" and his conclusion was 
that there was no ground whatever for saying 
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Speight Y. that the defendant Gannt was guilty of negli- 

Oaunt, « ./ w 

gence. 

Payment to On the important question, whether, if the de- 
the broker. 

f endant knew the stocks were to be obtained from 

the corporations direct, he ought to have paid 

the broker, Sir George Jessel reserved his opinion. 

Lindley, L. J. Lord Justice Lindley described this case as one 
of very great importance "to trusteesin general who 
have to invest, or who do invest, money through 
brokers." "Was it proper, his lordship inquired. 

Employment for the trustee to employ the broker at all? a 
trustee having no business to cast upon brokers, 
or solicitors, or anybody else, the performance of 
those trusts and the exercise of that discretion 
which he is bound to perform and exercise him- 
self. On the other hand, a trustee may employ 
brokers and solicitors to do that which in the 
ordinary course of business other people would 
employ brokers and solicitors to do. 

The conclusion at which the Lord Justice 
arrived, was that it was impossible to say that 
*' the trustee, acting honestly, was not entitled to 
employ a broker " to do the business in question. 
Nor did the learned judge think the trustee 
guilty of. negligence either in leaving to the 
broker's discretion the question from what source 
the broker was to obtain the desired securities, or 
in paying to the broker the purchase-money — the 
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trustee being entitled to treat the securities as^^^^^- 

° ^ ^ Gaunt. 

bought by the broker in the ordinary way of 
business as a broker on the Exchange.' 

On the important question whether "if the Payment to 

principals. 

trustee had notice and really did know that these 
things had not been bought on the Stock Ex- 
change," he ought not to have paid the purchase- 
money to the principals, the Lord Justice observes, 
" it is quite possible that he ought so to have paid 
it. I say nothing about that." 

As to the alleged negligence in not getting the 
securities. Lord Justice Lindley said that it 
seemed to him clear to demonstration that no 
discovery Mr. Gaunt could have made after the 
cheques were cashed could have saved the pro- 
perty. 

Eef erring to the case of BostocTc v. Floyer^ in L. R., i Eq. 

. . 26. 

which Lord Eomilly held a trustee responsible for Lord Romilly 

moneys given to his solicitor to invest, the Lord jr^^^*/^"^' 

Justice Lindley observed that the ratio decidendi 

of that case was, that it is not **the ordinary 

course of business for a trustee to place money in 

the hands of a solicitor to invest. It was not a 

specific investment." 

[The words, " it was not a specific investment," 
appear to have a deep significance.] 

After questioning the decision of Lord Eomilly 

in SopgoodY. Parkin (see 2^ost^ pp. 90 et seq,). Lord I^- It., li Eq. 

74. 
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Delegation. 



Speight Y, Justice Lindley, at the close of his judgment, 

Gaunt. 

protested against the notion that trustees, where 
justified in employing agents and employing 
agents in good repute, and employing those 
agents to do that which is in the ordinary courtee 
of their business, " guarantee the solvency or 
honesty of the agents employed." *' Such a doc- 
trine," said his lordship, "would make it impossible 
for any man to have anything to do with a trust." 
Bowen, L. J. Lord Justice Bowen concurred in allowing 
the appeal. " The proposition," his lordship re- 
marked, "as to trustees and agents, that they 
cannot delegate, means this simply, that a man 
employed to do a thing himself has not the right 
to get somebody else to do it, but when he is 
employed to get it done through others he may 
do so." 

Speight v. Gaunt was carried to the House of 
Lords. After arguments, which occupied several 
days, the House took time for consideration. 

The Earl of Selbome, L. C, in delivering his 
judgment, referred to Ex parte Belchier, and said 
that that authority has been always followed, and 
that, in conformity with it, the statute 22 & 23 
Yict. c. 35, s. 31, enacts that every instrument 
creating a trust shall be deemed to contain a 
clause exonerating the trustees from liability "for 
any banker, broker, or other person, with whom 



9 App.Cas. 1. 



Earl of Sel 
borne. 
Amb. 218. 



Lord St. 

Leonards* 

Act. 
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any trust moneys or securities may be deposited." ^^^^ v* 

But the Lord Chancellor proceeded to point out 

that neither the statute nor the doctrine in £x Amb. 218. 

parte Belchier authorizes a trustee to delegate at 

his own mere will and pleasure the execution of 

his trust, and the custody of trust moneys, to 

strangers, in the absence of a " moral necessity 

from the usage of mankind " for the employment 

of such an agency. The cases of Rowland v. W ^ Mac. & 

^ '^ G. 668. 

Witherden{a) and Floyer v. Bostock{b), and many (^) ssBeav. 
others, show that trustees, bound to invest, are 
primd facie answerable for the safety of the trust 
funds until they are actually invested. 

The trust moneys are not, pending investment, 
to be left in the hands of professional advisers to 
whom, for many purposes connected with the 
trust, the trustee may properly have recourse. 

Lord Selbome, after dealing with the facts of 
the case before the House, and commenting upon 
the evidence, observed that the first point for con- 
sideration was whether the payment of the trust Payment to 

the broker. 

moneys to the broker on the 24th of February 
was a breach of trust? "That," said his lord- 
ship, "depends upon two questions, (1) whether 
it was proper for the respondent, as a trustee, to 
use the agency of a broker for the purpose of the 
intended investment, and (2) whether (if so) the 
payment of the money to the broker so employed, 
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Speight Y. under the circumstances of this case, was justified 

Gaunt. ' •' 

Amb. 218. npon the principle of Ex parte Bekhier .^" 
Employment In Lord Selbome's opioion, the trustee was 
entitled to give such instructions to a competent 
broker as he actually gave to the broker in the 
present case, namely, " to buy 5,000/. of Hudders- 
field, 5,000/. of Halifax, and 5,000/. of Leeds, 
free of commission." 

That being so, was it a proper consequence of 
that employment that the trust moneys should 
pass through the broker's hands. Lord Selbome 
said that it appeared to him that the case would 
have been different if the broker had reported to 
the trustee that he had entered into contracts with 
the corporations direct : for the agency of a broker, 
as such, is not required to enter into a contract of 
that kind. The consequences of employing a 
broker in such a case would be the same as if a 
solicitor, or any other person, had been employed. 
In such a case there would be no suJQficient prac- 
tical reason for payment of the money to the 
agent. Moreover, the payment might be made 
by a cheque payable to the borrower or his order, 
and crossed. Such a case, in Lord Selbome's 
judgment, "would fall within the principle of 
J«)gg^g^*^- ^ Rowland v. Witherden {a) and Flcyer v. Bostock (t) 

(b) 35 Beav. rather than that of Ex parte Bekhier (c)." 

603 

(c) Amb. 218. ^^* ^ *'^® present case Lord Selbome thought 
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"the lust and reasonable conclusion from the evi- Speight y. 

•* ... Gaunt, 

dence " was, that the trustee was justified in pay- payment to 
ing the money to the broker, such a payment g^®"^ ^^ 
being in conformity with the usual and regular 
course of business on the London Exchange. 

Upon the question whether the trustee was 
liable for his omission to take active measures be- Omission to 
tween the date of signing the cheques in favour of ments of title, 
the broker and the date when the broker's insol- 
vency became known (between four and five weeks), 
to obtain from the broker documents of title which 
the broker ought to have received in exchange for 
the money from the seller (if the purchase had 
really been made), the Lord Chancellor declined 
to hold the trustee liable — if not liable on other 
grounds — " merely for believing that such an in- 
terval or delay as took place between the 24th of 
JPebruary and the latter part of March might be 
no more than it was proper or reasonable to allow, 
in the ordinary course of such business, for obtain- 
ing from the corporations the proper evidence of 
title." 

Lord Blackburn considered the case one of Lord Black- 
general importance, so far as the application of the 
principles, on which the Court acts in respect to 
the liability of trustees to make good losses of 
trust funds, to the facts in evidence, wiU be an 
authority in future cases. After consideration, 
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Speight Y. and reading the evidence, his lordship thought 
that the judgment of the Court of Appeal should 
be aflSrmed. 

Exception to Lord Blackbum pointed out that there is one 

general rule . 

as to manage- exception to the general rule that a trustee suffi- 
estate ; viz.— ciently discharges his duty if he takes, in managing 
trust affairs, all those precautions which an ordi- 
nary prudent man of business would take in 

(1) as to choice managing similar affairs of his own, viz. : — (1) A 

of invest- 

ments; trustee must not choose investments other than 

those which the terms of his trust permit, though 
they may be such as an ordinary prudent man of 

(2) as to business would select for his own money ; and 

deposit of , 

money with (2) howevcr usual it may be for a person wishing to 
invest his own money, and instructing an agent to 
seek an investment, to deposit the money at interest 
with the agent till the investment is found, that is 
lending it on the agent's personal security, and is 
a breach of trust. 

9 App. Cas. 1. In Speight v. Gaunt no such question arose. 

Ordinary Lord Blackbum also pointed out that it is while 

course of 

business to be the course of business is usual that it is permissible 

followed only 

while it is to trustees to adopt it. His lordship instanced the 
practice, which has arisen within living memory, 
of making cheques payable to order and crossing 
them, and observed that when such a practice 
arises, it is used to avoid a risk formerly inevitable. 
" So that," said his lordship, " what was at one 
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time the usual course, may at another time be no Speight y. 
longer usual." 

In reference to the inquiries which the plain- Justification 
tiffs' counsel suggested that the defendant ought conduct, 
to have made as to how the stock was to be ob- 
tained, Lord Blackburn observed, that "inde- 
pendent of the unreasonableness of requiring a 
trustee to leave his own business, and do part of 
what a stockbroker is generally employed to do, ' 
there would be great risk of a trustee missing the 
most profitable way of obtaining the investment, 
which a stockbroker would not.'* 

" In my opinion," Lord Blackburn observed, The question 
farther on in his judgment, " the whole question 
in the cause is whether it is made out that Mr. 
GFaunt neglected his duty as a trustee not to ex- 
pose the property of his cestuis que trmt to unusual 
risks, so far as to be guilty of a breach of trust." 
And the answer to that question, in his lordship's 
opinion, greatly depended on the evidence of what 
was at that time the usual course of business. 

Eef erring to the mode of payment adopted by Payment to 
the defendant. Lord Blackburn said, " If the 
usage change, a trustee who should pay in this 
way after it had ceased to be usual so to do, may 
be responsible. As to that I give no opinion. 
We must look to what was usual at the time he 
acted." 
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BpeigUt. Jn concluding his judgment, Lord Blackbunr 

said, that he thought the judges (of the Appeal 
Court) were right in thinking it not necessary to 
pronounce any opinion on what might have been? 
the liability of Mr. Gaunt, in paying the trust 
money to the broker, if he had believed, or ought 
to have believed, that the transaction was one of 
loan negotiated with the corporations, and not of 
• purchase in the market, for there was nothing to 
lead the defendant to think that such was the- 
state of the case. " I do not," said his lordship,, 
"think it necessary to form a final opinion on a 
point which does not arise." 

Lord Watson. Lord Watson entirely concurred. 

LordFitz- Lord Fitzgerald thought that "looseness and 

^erald. 

seeming carelessness characterized the conduct of 

the trustee in the absence of specific instructions 
to the broker, and in not withholding his final in- 
structions until the broker had informed him what 
the specific securities were to be, and how to be 
obtained." 

It also seemed to his lordship that " the trustee, 
before he paid over the money on the 24th of 
Payment to February into the hands of the broker, might weU 
have made some inquiries from him, which pos- 
sibly might have led either to the detection of the* 
fraud about to be perpetrated, or defeated it by 
either withholding the money for a time or taking: 
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some special steps to provide for its reaching the Speight y. 
proper destination/' Lord Fitzgerald hesitated 
very much on the question whether there was a 
breach of trust in pladng the trust funds in the 
hands of the broker : but his doubts were not so 
strong as to warrant him in dissenting ; he was 
coerced to concur, though with much hesitation, 
in the affirmation of the decision of the Court of 
Appeal. 

On the question of neglect of duty by the Neglect to 

inquire alter 

trustee in not making inquiry after the trust fund payment, 
during the four or five weeks between the dates 
when the trust moneys were paid to the broker 
and when the broker's insolvency became noto- 
rious. Lord Fitzgerald said that the evidence 
satisfied him "that due diligence was not used, 
and that in allowing himself to be satisfied with 
the statement of the broker ' that he (the broker) 
could not tell when the securities would be there, 
they took some time to mak6 out,' he (the trustee) 
was not exercising that care which a prudent and 
reasonable man ought to have exercised if the 
money had been his own." 

The order of the Appeal Court was affirmed, Appeal dis- 

. 1 missed, 

and the appeal dismissed with costs. 

So ended the case of Speight v. Gaunt. It 

appears to establish the rule laid down by Lord Lord Hard- 

wickers rule 

Hardwioke more than 130 yeaxs ago, viz., that 
c2 
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where trustees act by other hands, either from 
necessity, or conformably to the common usage of 
mankind, they are not answerable for losses : and,. 

9 App. Cas. 1. if Speight v. Gaunt introduces no new doctrine, 
it certainly establishes, on the very highest autho- 
rity, the old. The statement of the rule is 
amplified by Lord Selbome, 0.,. at the commence- 
ment of his judgment (p. 4 of 9 App. Gas.). To 

22Ch.D. 727. ^^^'^^^ V. Gaunt y moreover, we owe the clear 
statement of the law by Sir George Jessel, M. E. 

Rule as stated (at p. 739 of 22 Oh. D.), that " a trustee ought to- 

by Sir George^ ^ , ^' , ° 

Jessel. conduct the business of the trust in the same 

manner that an ordinary prudent man of business 
would conduct his own, and that beyond that 
there is no liability or obligation on the trustee." 

It will be observed, too, that the difference 
between Yice-Chancellor Bacon on the one hand,, 
and the judges in the Court of Appeal and the^ 
law lords in the House of Lords on the other,, 
appears to have been rather as to the knowledge 
to be imputed to the trustee from the sight of a 
particular document, than as to the principles- 
upon which a Court of Equity proceeds in exa- 
mining the conduct of trustees. In the opinion 
of the learned Yice-Chancellor the bought-note 
told, or must be taken to have told, the trustee 
that the stocks were obtained direct from the cor- 
porations, whereas the Court of Appeal and tha 
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House of Lords held that no such knowledge 
could be imputed to the trustee. It will be ob- 
served that several of the judges in the Court of 
Appeal and the House of Lords expressly ab- 
stained from saying, that, if the Yice-Chancellor 
had been correct in assuming against the trustee 
that he knew the stocks were to be acquired from 
the corporations direct, they should have held the 
trustee justified in paying the trust moneys to the 
broker. 

The exceptions pointed out by Lord Blackburn 
in Speight v. Gaunt to the rule that a trustee dis- 9 App. Cas, i. 
charges his duty if he manages the trust estate 
with those precautions which an ordinary prudent 
man of business would take in managing similar 
affairs of his own, are important : 

1. He mu^t not choose investments, however Exceptions to 

desirable in themselves, other than those *^ 
authorized by his trust. 

2. He mu^t not deposit money at interest with 

the agent while an investment is being 

found: for that would be investing upon 

personal security. 

It is also desirable to note that, according to 

the judgment of the same noble and learned lord, 

it is only while a particular course of business 

remains the usual course that a trustee can safely 

adopt it. 
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FryY. Tapson. "Within a year after Speight v. Gaunt had been 

* finally disposed of by the House of Lords, Fry v. 

Tapson was decided in the Chancery Division of 

the High Court by Mr. Justice Kay: in this 

22 Oh. D. 727; case, which it is next proposed to consider, Speight 
9App.Cas.l. . y ^ i^ 

V. Gaunt was cited. The material facts in Fry v. 

Tapson are as follow : the defendant, A. J. Tap- 
son, and W. H. Benyon-Windsor were the Eng- 
lish trustees of the will of John Dunn, of Tasmania, 
deceased. In August, 1875, a sum of 5,439/. 9s. 2d. 
New Three per Cent. Annuities was standing in 
their names as such trustees.' The testator, by 
his will, directed his trustees to stand possessed of 
daughters' shares in the proceeds of the sale and 
conversion of his real and personal estate, upon trust 
to invest each such share in the names of the 
trustees, or of such persons as they should appoint 
for the purpose, in or upon first mortgages of real 
estate in Tasmania or Great Britain, or the public 
stocks or funds of the United Kingdom, and 
during the life of each daughter to pay the in- 
come of her share to her for her separate use 
without power of anticipation, and after her death 
to hold her share upon trust for her children and 
remoter issue as she should appoint. 

One of the daughters of the testator was the 
plaintiff, Catharine Fry, the widow of H. P. Fry. 
Mrs. Fry resided in England, and, under powera 
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in the will, the defendant, A. J. Tapson, and Mr. Fry v. TajMon. 
Benyon-Windsor had been appointed trustees of 
^uoh part of Mrs. Fry's share as might be re- 
mitted to them; the above-mentioned sum of 
New Three per Cents, arose from the investment 
of a sum of 5,000/. which had been so remitted to 
them. Mrs. Fry's co-plaintiffs were her four 
children. The same solicitors, Messrs. Roy & 
•Cartwright, acted for Mrs. Fry and for the 
trustees ; it is stated in the report that Mr. 
Benyon-Windsor took the more active part in 
administering the trust; he died in November, 
1879, and his executors were co-defendants with 
Mi. Tapson. 

Mrs. Fry, desiring a higher rate of interest 
than the investment in the New Three per 
X^ents. afforded, communicated her wish to her 
.solicitors. 

In the said month of August, 1875, a surveyor 
named Paterson Kerr, who carried on business in 
London under the firm of Messrs. Paterson Kerr 
& Goldring, oJGEered the solicitors a freehold house 
,and grounds near Liverpool as a security for a 
Joan of 5,000/. on mortgage. This offer was com- 
jnunicated by the solicitors to each of the trustees 
by letter : the letter to the defendant Tapson stated 
that Mr. Benyon-Windsor desired the writers to 
.tell Tapson that he (Benyon-Windsor) approved of 
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Fry V. Tapwn. j^q security subject to the solicitors being satisfied 
as to title and value. The writers observed, " the 
security appears to be a perfectly good one, and 
Mrs. Fry's income will be materially improved by 
the transaction." In each letter was enclosed an 
extract from the surveyor's communication, in 
which it was stated that the house and grounds 
cost the present proprietor between 8,000/. and 
10,000/. a few years ago, and that 350/. per 
annum had been oflEered on a seven years' lease, 
but declined as the proprietor intended to sell. 
The extract from Mr. Kerr's communication 
(forwarded to the trustees) contained moreover the 
following statements: "We feel quite confident 
that this is a first-class security, and we should 
say that even if the borrower wished to mortgage 
up to the hilt, for he is, we might say, almost a 
millionaire. The reception rooms on the ground 
floor will sufficiently speak for the character of 
the house without giving you in the meantime 
further details. They consist of magnificent 
dining-rooms and morning-room, large library, 
spacious and splendidly-fitted billiard-rooms, very 
large and lofty haU, and most complete offices. 
This security, we may as well assure you, has 
been offered to no one else either here at liver- 
pool or elsewhere, and if you have a client de- 
isirous of investing this sum {L e,, 6,000/. at four 
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and a-half per cent.), we feel sure you cannot do ^ ^' Tap»(m. 
better than advise him to take this security/' 

On the 20th August, 1875, the defendant, 
A. J. Tapson, replied to this letter, that the 
-description of the investment was satisfactory as 
far as it went, except that if the money was only 
wanted for a short time it was hardly worth while 
io disturb the present investment, and that he 
would rather that the decision about the matter 
should be left with Mr. Benyon- Windsor, adding 
" I shall be content, if he is." 

Tapson was afterwards informed by the solicitors 
that it had been arranged that the borrower should 
take the money for five years certain. 

About the 28th August, 1875, Kerr was verbally 
instructed by Cartwright, the solicitor, to report 
as to the value of the property. 

His report was received by the solicitors, and 

;sent by them to Mr. Benyon-Windsor : the report 

is set out on pages 271, 272, and 273 of the Law 28 Ch. D. 271 

— 273. 
Eeport, and for the present purpose may, perhaps, 

be sufficiently described, in the language of the 

learned judge, as " recommending the property in 

terms which read more like the language of an 

auctioneer, puffing what he had to sell, than of a 

man exercising a calm judgment upon its value as 

a security for a loan of trust money." 

The solicitors of the trustees paid Kerr 75/. for 

c5 
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Fry V. Tapson. J^g charges : this sum being in the nature of a 
commission to Kerr for obtaining the loan, was 
afterwards repaid by the mortgagor. It appeared 
that the ordinary fee at Liverpool for such a 
report would have been about ten guineas. 

Mr. Benyon- Windsor returned the report to the 
solicitors with a letter saying that, as the report 
read all right, the matter had better be followed 
up. 

The title was therefore investigated and ap- 
proved, and the mortgage deed prepared. 

On the 24th September, 1875, Mr. Benyon- 
Windsor wrote to the defendant, Tapson, that 
he " quite approved of the matter, and thought 
the affair * all right ' in every particular." 

On the 28th September the transaction was 
completed, the trustees advancing the 6,000/., 
which they had raised by a sale of the New 3/. per 
Cents., to Mr. George Campbell at 4^ per cent, 
interest, and he executing a mortgage in fee to 
them of the house and grounds; the mortgage 
deed contained a proviso that upon punctual pay- 
ment of interest, the principal money should not 
be called in for the period of five years. For five 
years from the date of the security, the interest 
was regularly paid. 

After the bankruptcy of the mortgagor, how- 
ever, the payments became irregular, and the pro- 
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perty fell vacant. Meanwldle, the adjoining pro- ^¥ ▼• Tapton. 
perty had been covered with buildings of an in- 
ferior description, the back windows of which 
overlooked the mortgaged property. Owing to 
this circumstance, and to the depression of trade 
in Liverpool, the value of the mortgaged property 
•decreased; in May, 1879, Kerr, the surveyor, 
inspected it and made a further report, from 
which it appeared that since 1875 a very great 
alteration had taken place in the immediate sur- 
roundings of the property, and that arrangements 
fitni to be completed would, when carried out, still 
iurther interfere with the value of the security. 
" It is, therefore," the report continued, " to us a 
source of gratification, that the property in 1875 
^afforded such an ample margin as it did for the 
advance then made upon it, as we hope that by 
taking action at once there may be no difiBlculty in 
obtaining such a price now as will secure the re- 
payment of the mortgage." 

All attempts, however, to sell the property for 
-a sum sufficient to pay ofiE the mortgage failed, 
and on the 6th June, 1883, this action was brought 
to obtain a declaration that the mortgage invest- 
ment was an improper one, and was made by the 
wUful default of the trustees, and to have the 
dortgage realized, and any loss to the trust estate 
occasioned by such improper investment and wilful 



Digitized 



by Google 



36 THE INVESTMENT OF TRUST FUNDS. 

Fry V. Tap9(m, default made good by the trustees, with ancillary 
relief. 

statement of The plaintiffs by their claim alleged that the 
trustees had advanced the 6,000/. upon a report 
and valuation made on behalf of the mortgagor 
alone, and that such report and valuation showed 
upon the face of it that the security was not suffi- 
cient for an advance of 6,000/. by trustees, and 
further, that the property would not produce two- 
thirds of that amount if sold at the time of action 
brought. 

Defence. The defence stated that in making the invest- 

ment the trustees had acted with due care and 
prudence, under the advice of experienced solici- 
tors, and upon a report and valuation by a com- 
petent valuer, who was not known to them to be 
an agent of the mortgagor ; also, that at the date 
of investment the security was sufficient, and that 
its depreciation could not have been anticipated by 
the trustees, and had happened through no fault 
or neglect of theirs ; also that the change of in- 
vestment was made upon the solicitation of the 
plaintiff, Mrs. Fry, and that the security was 
accepted with her knowledge and approval. 

Eyidence. Evidence was given as to the comparative value 

of the mortgaged property in 1875 and 1884; 
also as to the usual practice with reference to the 
selection of valuers in mortgage transactions. 
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It was argued for the plaintiffs that Tapson's ^^y ▼• ^bjwou. 
<K)nduet in leaving the transaction to his oo-trustee, argument. 
^\iO contented himself with a valuation made by 
ihe borrower's agent— a London auctioneer with- 
out local knowledge, and with a pecuniary interest 
in the money being lent — amounted to wilful 
-default and neglect ; that trustees ought to exer- 
•dse their own discretion in the choice of a valuer, 
-and not leave it to their solicitors ; and that the 
trustees lent more than half the value on house 
property. • 

For the defendants, it was contended that the Defendants* 

argument, 
trustees were obliged to employ solicitors to con- 
duct the transaction ; that it was an usual practice 
for the solicitors to select a valuer ; that the trus- 
iees were not bound to follow their soUcitots and 
valuers all over the country to see that they did 
their duty ; and that there was nothing to fix the 
trustees with knowledge who the valuer was, or 
that there was any connection between him and 
the mortgagor, or between him and the writer of 
the extract sent to them by their solicitors. 

At the commencement of his judgment Mr. Judgment. 
Justice Kay observed that the arguments had 
raised some very important questions as to the 
duties of trustees investing money on mortgage. 

In stating the facts of the case, his lordship 
remarked that the effect of the correspondence 
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Fry V. Tapson. between the solicitors, Mr. Benyon-Windsor, and 
Mr. Tapson was, so far as Mr. Tapson was con- 
cerned, to make him liable for everything done by 
his co-trustee under the authority -delegated to him 
by Mr. Tapson's letter of the 20th August, 1875. 

(Jeneral rule After commenting upon the improvident nature 

as to adyanoe . 

on house pro- of the loan and the wisdom of the general rule 
perty. 

that not more than one-half of the estimated value 

should be lent by trustees upon house property (see 
post^ pp. 94 et seq.) , his lordship observed that no pru- 
dent man reading the surveyor's first report would 
have put the value of the property as a security 
for trust money higher than 7,000/., and that to 
lend 6,000/. upon it was obviously rashly to dis- 
regard the ordinary rule. But, in his lordship's 
Employment opinion, the most incautious act was to employ 
gagor'ssur- Kerr to value for the mortgagees, and to accept 
^eyor. j^^ report as a sufficient evidence of value. He 

was a London surveyor without local knowledge ; 
he was employed by the mortgagor, and pecu- 
niarily interested in finding some one to take the 
security ; and the solicitors called for the defence 
confirmed the learned judge's impression that no 
prudent lender, whether a trustee or not, would 
have been satisfied with his valuation under the 
circumstances. 

Mr. Justice Kay then dealt with the argument 
that the trustee, having employed competent so- 
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Kcitors, who instructed Kerr, was absolved, ojii^rt/Y.Tapaon. 

observed that Speight y. Gaunt had been pressed 22 Ch.D. 727; 
. . . . . 9App.Ca8. 1. 

as an authority deciding this question in the trus- 
tees' favour. 

" Speight V. Gaunt, ^^ his lordship said, "did not Obserrations 
lay down any new rule, but only illustrated a very Oamt/ 
old one, viz., that trustees acting according to the 
ordiQary course of business, and employing agents, 
as a prudent man of busiaess would do, on his own 
behalf, are not liable for the default of an agent 
so employed. But an obvious limitation of that 
rule is, that the agent must not be employed out 
of the ordinary scope of his business. If a trustee 
employs an agent to do that which is not the ordi- 
nary business of such an agent, and he performs 
that unusual duty improperly, and loss is thereby 
occasioned, the trustee would not be exonerated." 
His lordship put the case of trustees, when selling 
trust property, or changing an investment, allow- 
ing trust funds to pass into the hands of their 
solicitors, and the funds being lost in consequence : 
the trustees, his lordship observed, would be liable. 

If in Speight v. Gaunt the trustee had exercised 22 Oh. D. 727; 
no discretion as to the choice of a broker, but had 
left that to his solicitors, who had employed a man 
known to them to be untrustworthy, would the 
trustee have been exonerated ? " In my opinion," 
Mr. Justice Kay observed, " clearly not, because 
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Fry V. TapB(m, he would have delegated to his solicitors that 

which was not properly the business of solicitors, 

but a matter as to which his own judgment should 

have been exercised/' 

Choice of a " Now," continued his lordship, " is it part of 
valuer. 

the ordinary business of a solicitor to choose a 

valuer for trustees intending to invest trust money 
on mortgage P To take Lord Hardwicke's words 
Amb. 218. in Ex parte Bekhier^ is that a case * where trustees 
act by other hands, either from necessity or con- 
formably to the common usage of mankind P ' I 
should suppose not." 

His lordship proceeded to point out that the 
question was not left in doubt, eminent solici- 
tors having been called on behalf of the de- 
fendants, who all agreed that this was not the 
solicitor's business. They said that, if asked to 
name a valuer, the ordinary course was to submit 
a name or names to the trustees, and to tell them 
^11 that was known to guide their choice, but to 
leave the choice to the trustees. 

The imfortunate investment being due, in the 
learned judge's opinion, to the employment of a 
valuer whom ^o prudent person would have em- 
ployed, his lordship said that he could not " hold 
the trustees exonerated because such valuer was 
appointed, not by them, but by their solicitors, if 
the fact were so." 
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In the result, Mr. Justice Kay held the trustees ^^v v* Tapson. 
jointly and severally liable to replace the 5,000/., 
with interest at 4:1. per cent, from the time of the 
loan, against which interest the sums paid to the 
tenant for life were to be set off. The defendants 
were ordered to pay the costs of the action, they 
being declared entitled to the mortgage upon 
payment of the 5,000/. and interest. 

The limitation stated in Fry v. Tapson to the Agent must 

rule agam and again msisted upon in Speight v. ployed out of 
, V ... - his busiiiess. 

Oaunty IS of great practical miportance, namely, 

the employment of an agent must not be an em- 
ployment out of the ordinary scope of his busi- 
ness. The evidence in Fry v. Tapson established 
to the satisfaction of the Court that it is not part 
of the ordinary business of a solicitor to choose a 
valuer for trustees about to lend trust money on 
mortgage. This selection, it would appear, is a 
matter as to which the judgment of the trustees 
«hould have been exercised. 

Before passing away from Fry v. Tapsofiy it 23 Ch. D. 268. 
may be well to rfefer briefly to the case of Godfrey 23 Ch. D. 483. 
V. Faulkmry which had been decided in the pre- 
vious year by the Vice-Chancellor Bacon, and 
which was cited by the counsel for the defendant 
Tapson. In Godfrey v. Faulkner^ two trustees, 
one a farmer, and the other a solicitor, had in the 
year 1870 lent a sum of 2,400/., trust money, 
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^fi^y V. with another sum of 2,600/., not trust money, 
Faulkner, 

on the security of a freehold farm, the trus- 
tees having power to advance on contributory 
mortgages. The farm in question had been sold 
in 1868 to the mortgagor, and on that sale had 
been valued on behalf of the vendors, of whom 
the solicitor-trustee was one, at 6,895/. This 
valuation was commimicated to the other trustee 
at the date of the mortgage : no other valuation 
was made. Owing to unfavourable seasons, the 
farm, which was on a clay soil in a wet situation, 
became unsaleable and unlettable : the mortgagor 
became insolvent. 

The beneficiaries claimed against one of the two 
trustees and the executors of the other to be 
declared entitled to payment of the 2,400/. and 
certain arrears of interest. 

23 Ch. D. 483. The head-note to the report states as follows : 
" J?i?/r/, notwithstanding that no valuation was used 
at the date of the mortgage other than the valua- 
tion made on behalf of the vendors at the time of 
the sale to the mortgagor : that G., the trustee, 
was himself one, and solicitor of the others, of the 
vendors to the mortgagor: and that the sum 
advanced was more than two-thirds of the esti- 
mated value of the farm — that the trustees were 
not liable to make good the deficient security. 

Test of liabi- " The test of liability always is, whether or not 

lity. 
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the trustees have acted as prudent men would ^^f^^ ^• 

■^^ Faulkner, 

have acted in dealing with their own property. 

" The * two-thirds' rule is not enforceable with " Two- 
thirds " rule, 
exact stnctness. 

In his judgment in Godfrey v. Faulkner^ Vice- Judgment. 
Ohancellor Bacon referred to the questions of the 
valuation, and the " two-thirds " rule, it having 
been contended, on the plaintiffs' behalf, that 
in both these matters the trustees had ren- 
dered themselves liable. As to the valuation, the 
learned Vice-Chancellor stated the facts of the 
oase: he said that the Charity Corporation (the 
vendors to the mortgagor), having this' estate to 
sell, employed a man to value. " He values the 
estate," the learned judge continued; "his evi- 
dence has been read, and the result of it is that he 
valued it at an excessive price, at more than its 
real value, and he explains in the evidence why 
ie did that. He says : " I valued it not for a 
mortgage, but I valued it for the owners, to guide 
them in the sale they were about to make, at 
6,890/., exclusive of timber." Mr. Godfrey was 
a member of the corporation that was going to 
jsell this property, and he was one of the persons 
who had employed Mr. Wood to make the valua- 
tion, so that he was in possession of the fact of 
Mr. Wood's notion that the seller might ask 
7,000/. for it. What a vendor may ask is one 
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F^{l^ ^' *^S> what he may accept is another ; but neither 
one nor the other furnishes a reasonable ground 
for saying what is the true value of the thing to 
be bought." 

Beyond the aboveobservations, the Vice- Chancel- 
lor did not deal with the question of the valuation of 
1868 : nor does he further discuss the charge made 
against the trustees that no proper valuation was 
ever taken on behalf of the trustees of the will. 
It may be that the learned judge considered that 
the solicitor-trustee was entitled to act upon the 
information which he had acquired when, as one 
of the vendors he had, two years previously to the 
mortgage, concurred in the employment of the 
valuer, who on the occasion of the sale valued the 
estate. Moreover, as the Vice-Chancellor pointed 
out, a valuation was made in 1877, by the direc- 
tion of the mortgagor, when the value was esti- 
mated at 7,500/., exclusive of timber. This fact 
appears to have had some weight with the learned 
Distinguished judge. The case is very different to that of Fr^ 
Tapson. ' V. TapsoUy where a valuer was employed, but the 
trustees failed to exercise any discretion in the 
selection of the valuer, leaving it to their solicitors 
to choose one : it not being part of the ordinary 
business of a solicitor to choose a valuer for trus- 
tees intending to invest trust money on mortgage. 

<*Two- In regard to the " two-thirds " rule {seeposty pp. 

thirds *' rule. 
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94 et 8eq,)y the Vice-Chancellor made the following Godfrey v. 
ODSiervations : — "Then there is the anthmetieal 
point. It is said that without taking into account 
what Mr. Wood (the valuer) has designated, owing 
to certain circumstances, *the latent value,' the 
amount advanced was more than two-thirds of the 
estimated value of the security ; and then, it is 
said, the * two-thirds' rule has been departed from. 
But the * two-thirds' rule has never been applied 
with mathematical exactness where the amount 
has been exceeded by such a proportion as 300/. or 
500/. bears to the sum advanced in this case." 

It is not conceived that the learned judge in- 
tended to throw discredit upon the general rule 
referred to : but he did not apply it with mathe- 
matical strictness to a case where an advance of 
6,000/. had been made, which exceeded the amount 
allowed by the rule by somewhere about 400/. 
This, again, is a very different case to Frt/ v. Tapson^ 28 Ch. D. 268. 
where 5,000/. had been advanced — and upon home 
property, to which the "one-half" rule (see^os^, 
pp. 94 et seq,) applies — ^upon a security the value of 
which "no prudent man," as Mr. Justice Kay ob- 
served, " reading the valuer's report (at the date of 
the advance) would have put higher than 7,000/." 

In Godfrey v. Faulkner^ Vice-Chancellor Bacon 
declined to make the order asked for: the action 23 Ch.D. 483. 
was dismissed, but without costs. 
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Smethurst v. The next case which it is proposed to consider 

Hastings, , . . 

in regard to the proposition that trustees acting 
in the regular course of business are protected, 
and in which it was contended that the defendant- 
trustees had acted honestly and in the regular 
course of business and with the consent of th& 
30Ch.D. 490. beneficiary, is that of Smethurst v. Hastings. 
Smethurst v. Hastings was decided by Vice-Chan- 
28 Oh. D. 268. oellor Bacon some months after Fry v. Tapson had 
been disposed of by Mr. Justice Kay. In Smet^ 
9 App. Cas. 1. hurst V. Hastings^ Speight v. Oaunt was cited by the- 
23 Ch. D. 483. defendants' counsel, as was also Godfrey v. Faulkner : 
28 Ch. D. 268. on behalf of the plaintiffs Fry v. Tapson was cited : 
numerous other authorities were referred to on 
either side. 
30Ch.D. 490. The facts in Smethurst v. Hastings appear to 
have been shortly as follow : Mrs. Theresa Smet- 
hurst was tenant for life, imder a post-nuptial 
settlement, dated the 11th day of November, 1875, 
with an ultimate trust, in default of children 
(which happened), for her testamentary appoiutees. 
By the settlement it was declared that the trustees, 
thereof should stand possessed of a sum of 
10,767/. 35. 8(L, Eeduced 3/. per Cent. Annuities, 
upon trust to permit the same to remain in its- 
actual state of investment, or, at any time, with 
the consent of Theresa Smethurst, to sell and 
invest the proceeds in or upon (among other 
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securities) leasehold or chattel real securities in ^[^^^'* v. 
England, and to pay the income to the said 
Theresa Smethurst during her life (but, during 
the joint lives of herself and her then present 
husband, for her separate use), and after her death 
to stand possessed of the trust funds for her 
children, and, in default of children, upon trust 
for such persons as she should by will appoint. 

Theresa Smethurst died in October, 1881. By 
her will (having had no children) she appointed 
the trust funds as therein mentioned, and appointed 
her husband, Augustus William Smethurst, and 
John Cole Stogdon (the plaintiffs), her executors : 
the will was duly proved by both the executors. 

It appears that in May, 1881, in order to in- 
crease Mrs. Smethurst's income, the trustees with 
her consent sold the annuities, and on the 10th of 
May invested part of the proceeds (namely, 7,535/.) 
upon separate sub-mortgages of eleven leasehold 
houses at Bedford Park, Tumham Green. Each 
sub-mortgage recited a lease from the Ecclesi- 
astical Commissioners, by direction of one Carr, ta 
the builder of the house at a ground rent, a 
mortgage of that lease by the builder to Carr,. 
with usual covenants and power of sale, then the 
loan made by the defendant-trustees to Carr, for 
securing which Carr made a sub-mortgage to the 
trustees: the amount of the loan on the sub- 
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Smethurst v. mortffaffe was the same as on the orisrinal mort* 
gage. The sub-mortgage contained a covenant 
by Carr for payment of principal with interest, 
and an assignment by him of the original power 
of sale. One of the eleven sub-mortgages was 
paid off, the mortgage debt being thus reduced 
to 6,885/. 

In May, 1881, the Bedford Park estate was not 
fully developed: the roads not completed: the^ 
drainage defective: the houses comprised in the 
sub-mortgages were imlet, and not completely 
finished. 

Interest on the sub-mortgages was paid by Carr 
for twelve months : Carr then became insolvent. 

On the 18th December, 1883, the trustees 
transferred the sub-mortgages to the plaintiffs, 
who thereupon entered into possession of the 
property. 

The property proving imsaleable, the executors^ 
of Theresa Smethurst, on the 22nd May, 1884, 
commenced this action against the trustees, alleg- 
ing that since the transfer the plaintiffs had dis- 
covered that the houses were a wholly insufficient 
security for the sum advanced, and imfit for the in- 
vestment of trust funds : that the selling value was 
less than the money advanced : that the advance 
was made without proper inquiry or valuation : 
that precautions proper to be taken by trustees 
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lendinff trust funds on the security of leasehold Smethurst v. 

° "^ ^ Haftttngs, 

property were not taken. At the trial, the plain- 
tiffs contended also that the investment on sub- 
mortgage, and on separate securities, was im- 
proper: it was argued that a sub-mortgage is 
only a security upon the money due under the 
original mortgage, and therefore nothing more 
than a personal security ; upon which, in the pre- 
sent case, the trustees had no power to invest. 

The plaintiffs claimed payment by the defend- PlaintifEs' 

claim. 

ants of 6,885/., with certain interest, and sub- 
mitted, on such payment, to transfer the securities 
to the defendants : in the alternative, the plaintiffs 
asked that the sub-mortgages should be realized, 
and that the defendants should make good the loss 
arising from the investments. 

The defendants alleged that a proper valuation Defendants' 
was made prior to the advance, and vrith Mrs. 
Smethurst's privity. Another defence — not mate- 
rial to the present purpose — was raised as to the 
adoption and acquiescence by the executors of 
and in the investments, evidenced by their 
taking the transfers from the defendants with 
knowledge of all the circumstances. The defend- 
ants, moreover, denied that the houses were en- 
tirely of a speculative character, and insisted that 
they had acted with respect to the investment 
bom fide, without negligence, vrith reasonable care 
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Sinethurst v. 
Hastings, 



Admission 
that more 
than half the 
value was 
advanced. 



Judgment, 



Consent by 
beneficiary. 



State of the 
property. 



and dUigenoe, and following the usual and regular 
course of business pursued by ordinary prudent 
men in making such investments. 

It was admitted at the trial that more than half 
the estimated value of the property had been ad- 
vanced : but there was a conflict of evidence as to 
whether the valuation on which the defendants 
acted was an independent one made on their 
account, or whether it was first obtained by Carr 
for his own purposes, and then accepted by the 
defendants : Carr not being called as a witness. 

Vice-Chancellor Bacon said, at the commence- 
ment of his judgment, that it was not clear 
whether the valuation was made on behalf of the 
mortgagor or mortgagees, though the tone of the 
document seemed to indicate that it had been 
made in the interests rather of a borrower than a 
lender. 

As to Mrs. Smethurst's consent to the invest- 
ment in question, the learned judge said that it 
was given in full reliance upon the discharge by 
the defendants of the duties they had undertaken. 

The houses, as the Court found, were unfinished, 
the roads not practically usable, the drainage in- 
sufficient. 

In this state of circumstances the defendants 
agreed to lend Carr this sum of 7,535/. on the 
security of the eleven houses. 
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The learned judge also stated that the plaintiffs Smthurst v. 
had proved that the value of the property included Value of 
in the mortgages was very considerably less than ^^^'^^y- 
that stated in the valuation on which the defend- 
ants acted. 

After disposing of the defence grounded upon 
adoption and acquiescence, and which defence en- 
tirely failed (the judge remarking that there was 
no pretence for the allegation that the plaintiffs, 
when they took the transfers, knew of the circum- 
stances under which the investments had been 
made), Vice-Chancellor Bacon proceeded to deal 
with the further topic of defence, namely, that 
the defendants procured a proper valuation to be 
made by competent surveyors, with the privity of 
Mrs. Smethurst, before advancing the money; 
and that they made all proper inquiries and took 
all precautions proper to be taken by trustees ad- 
vancing trust funds on the security of leasehold 
property. 

These allegations, the learned judge said, were I^e^ence not 

, supported by 

not supported by the evidence. the evidence. 

Eeferring to the cases cited, the Vice-Chancellor 

said that it was perhaps true that of late the 

Courts have been less severe than they were in, 

former times in fixing trustees personally with 

such losses ; " but," said his lordship, " there is One rule 

never de- 
one clear, homely, intelligible, rule which has parted from. 

d2 
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THE INVESTMENT OF TRUST FUNDS. 

never been departed from, in times ancient or 
modem, viz., that a trustee is bound to act in the 
execution of his trust as a prudent man would in 
dealing with his own property. Applying that 
rule to the present case, can it be said that any 
prudent man, having to invest nearly 7,000/. upon 
leasehold property with a view to present income 
(as was Mrs. Smethurst's plainly-expressed desire) 
would venture his money to the extent of more 
than half the estimated value of the property, 
when that property consisted of houses recently 
built, xmoccupied, not wholly finished, producing 
no fixed certain rents, burdened with ground- 
rents and insurances, liable for future repairs, im- 
perfectly drained, and without proper roads ? " 

" Upon the whole case," the learned judge ob- 
served, farther on in his judgment, **I am of 
opinion that the investment of the several sums 
composing the aggregate trust funds upon eleven 
mortgages of houses which would not be imme- 
diately occupied, and from which rents were not 
secured nor receivable, was a breach of the duties 
of the trustees, and a violation of the rule which 
requires trustees to deal with their trust funds as 
a prudent man would deal with his own pro- 
perty." 

The defendants were therefore ordered to pay 
to the plaintiffs the sum of 6,885/., and an ac- 
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count was directed as to interest : the plaintiflfs to Smethurst v. 

Hastings, 
transfer the securities to the defendants, and to 

account for all rents received by them since taking 

possession of the houses. The defendants were 

ordered to pay the costs of the action up to the 

trial, future costs being reserved. 

In this case the defendants gave notice of Compromise, 
appeal, and the appeal was set down, but did 
not come on for hearing, the action being com- 
promised. 

The last case which it is proposed to consider at 
present in reference to the conduct expected of 
the trustee when investing trust fimds is that of 
Whiteley v. Learoydy which was also before Vice- 32Ch.D. 196. 
Chancellor Bacon, in the early part of the year 
1886, and in which Speight v. Gaunt ^ Fry v. Tap^ 
son, Godfrey v. Faulkner, and Smethurst v. Hast- 
ings were all cited, besides other cases. In Whiteley 
V. Learoyd, the trustees were authorized to invest 
a sum of 5,000/. on (among other securities) " real 
securities in England or Wales." One of the 
plaintiffs was entitled to the income for life : her 
three infant children, entitled in remainder, were 
co-plaintiffs; 3,000/., part of this sum of 5,000/., 
was invested by the defendant trustees in the year 
1878, upon a mortgage of a freehold brickfield 
with machinery, kilns, and buildings thereon; 
the remaining 2,000/. was, in the same year, 
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Whiteley v. 
Lcaroyd. 



Judgment. 



invested on mortgage of four small freehold 
houses. In October, 1884, the mortgagors of the 
brickworks were adjudicated bankrupts. In April, 
1879, the defendants went into possession of the 
four small houses. In consequence of the failure 
of the investments this action was brought against 
the trustees, claiming (inter alia) that they might 
be ordered to invest 5,000/. or so much thereof as 
was not properly invested upon the securities men- 
tioned in the will. The defendants were charged 
with investing the 6,000/. upon securities not 
authorized by the will, with not making proper 
inquiries as to the values of the properties, and 
with not causing proper valuations to be made 
before advancing the trust funds. The defendants 
alleged that the investments were authorized by 
the will, that they had made proper inquiries, and 
had employed an experienced firm of surveyors to 
value and report, that they were advised by such 
firm that the properties formed good security for 
the sums proposed to be advanced, and that the 
securities, when taken, were of suflBcient value to 
secure the amounts advanced. The Vice-Chan- 
cellor observed, in the early part of his judgment, 
that the trust upon which the defendants held the 
5,000/. did not authorize them to advance any 
part of it on the security of a trade, and, in his 
lordship's opiaion, part of it was in fact advanced 
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upon the security of a trade. The learned judge Whiteiey v. 
declined to follow the decision of the late Mr. Jus- 
tice Pearson, in Re Pearson {oeepost^ pp. 92 et seq.)^ 61 L. T.,N. S. 
-and observed that, with the exception of that case, 
he knew of no case " which gays that the trade of 
brickmaking falls within the description of a * real 
security.'" On the ground that the money was 
really advanced upon the security of a trade, the 
Vice-Chancellor appears to have decided this part 
of the case against the defendant trustees. After 
carefully reviewing the evidence, his lordship says, 
" Giving the trustees credit for the most honest 
intentions, was it right for them to invest 3,000/. 
upon property of this description — a sum which 
they could not hope to get back unless the mort- 
gagors' business should turn out to be profitable ?" 
In the result the learned judge held that the 
trustees had not acted in the matter " as prudent 
persons would have acted in their own concerns," 
and the defendants were ordered to pay the 3,000/. 
into court. On the other part of the case — the 
investment of the 2,000/. — the decision was in 
the defendants' favour, apparently on the ground 
that the four houses came clearly within the de- 
scription of " real securities," and had been duly 
valued before the advance was made and pro- 
nounced by the valuer to be a good security for 
2,000/. From this decision both parties appealed, 
and both appeals were dismissed. It should be 
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Whiteiey y, observed, however, that Lord Justice Cotton, in 

Learoyd, 

Appeal«. tt© Court of Appeal, appears to have held that the 
p. 148. ' brickfields were real property, and, therefore, 
within the power of investment : but his lordship 
and the other members of the Court held that a 
prudent man would not have advanced so much 
money on such a property, and the trustees were 
held liable in respect of this investment. 
Observations Such are some of the more recent cases which 

on the cases 

considered, illustrate the manner in which the Courts of 
Equity, at the present time, deal with trustees in 
discharging their important duties as to the in- 
vestment of trust funds: so far as the conduct 
of the trustee in investing the funds is con- 
cerned. The cases referred to are of course illus- 
trations only: illustrations, that is, of the general 
rule again and again recognized and referred to 
in all these cases, sometimes laid down in exact 
terms, that the trustee ought (to repeat the lan- 

22 Ch. D. 727, guage of Sir George Jessel in Speight v. Gaunt) 
" to conduct the business of the trust in the same 
manner that an ordinary prudent man of business 
would conduct his own." It is not probable that 
in any two cases the same state of facts will ever 
occur: and it is to each different state of facts 
that the Court has to apply the rule as the case 
comes before it. So that the cases discussed above 
can do no more than illustrate the rule: that is 
to say, they can only show how the rule was 
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applied to a particular state of facts: how the 
rule would be applied to a state of facts where 
this or that one important circumstance may 
chance to difPer, must of course be to some extent 
a matter of speculation and uncertainty. The 
Court must in each case decide whether the trustees 
have acted as prudent men would have acted in 
dealing with their own property. 

But one important use which may be made of 
these same cases is to observe how a rule, laid 
down in apparently general terms in one case, 
receives a limitation or qualification in another. 
Take, for example, the employment of an agent, 
Speight v. Gaunt confirmed the rule that a trustee 
acting according to the ordinary course of busi- 
ness, and employing agents as a prudent man of 
business would do on his own behalf, is not 
liable for the default of an agent so employed. 
Fry V. Tap&on supplies a necessary limitation of 
that rule, viz., the agent must not be employed 
out of the ordinary scope of his business. So that 
while a trustee investing trust money on mortgage 
may employ a solicitor to do the solicitor's proper 
part of such business, he must not delegate to him 
a duty beyond the solicitor's proper province, e. g,y 
the selection of the valuer to value on the part of 
the intending mortgagees. So, also, while a trustee 
investing upon such a security as corporation 
d5 
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bonds, may point to Speight v. Gaunt, and say, on 
the authority of that case, I am justified in paying 
the trust moneys to the broker, the limitation sug- 
gested by Lord Blackburn warns him that he can 
only do so with safety while it remains the usual 
course of business. 

And this further qualification seems to suggest 
itself from a perusal of the cases, namely, that a 
trustee may not do all that which an ordinary 
prudent man of business might do in managing his 
own concerns, but that which the prudent man of 
business would do tvMIe strictly following the ordi- 
nary course of business. For instance, many an 
ordinary prudent man of business, having com- 
plete confidence in his solicitor, and intending to 
invest his own money on mortgage, might well 
say to the solicitor, " Get an independent person 
to value the proposed security." But such a course 
is not open to the trustee investing trust funds ; he 
must exercise his own discretion in selecting the 
valuer ; that is to say, he must strictly follow the 
ordinary course of business; he must himself 
employ a valuer — whose business it is to value — to 
make the valuation ; just as he himself employs 
a solicitor to prepare the agreement or the mort- 
gage deed. If he wishes to employ an agent to 
do that which he is justified in employing an 
agent to do, he must select the agent who is to do 
that particular business. 
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CHAPTER 11. 

OF THE ADVICE OBTAINABLE BY TRUSTEES. 

In this chapter, it is proposed to consider shortly 
the means of obtaining advice, in regard to the 
management of the trust funds, which are 
generally open to trustees. 

And in the first instance it appears desirable to Applications 
call attention to the provision made by Lord St. advice, &c., 
Leonards' Act for enabling trustees or executors vict. c. 35. 
to apply to a judge of the Chancery Division of 
the High Court for the opinion and advice of the 
judge on matters arising in the management of 
the trust property. 

Sect. 30 of the act in question is as follows : — 

" Any trustee, executor, or administrator shall 
be at liberty, without the institution of a 
suit, to apply by petition to any judge of 
the High Court of Chancery — (now the 
Chancery Division of the High Court of 
Justice) — or by summons upon a written 
statement to any such judge at chambers 
for the opinion, advice, or (firection of such 
judge, on any question respecting the 
management or administration of the trust 
property, or the assets of any testator or 
intestate, such application to be served 
upon or the hearing thereof to be attended 
by all persons interested in such applica- 
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tion, or such of them as the said judge 
shall think expedient ; and the trustee, 
executor or administrator, acting upon the 
opinion, advice, or direction, given by the 
said judgfe, shall be deemed, so far as re- 
gards his own responsibility, to have dis- 
Indemnity to charged his duty as such trustee, executor, 

^^® ®' or administrator, in the subject-matter of 

the said application; provided, neverthe- 
less, that this act shall not extend to 
indemnify any trustee, executor, or ad- 
ministrator, in respect of any act done in 
accordance with such opinion, advice, or 
direction as aforesaid, if such trustee, exe- 
cutor, or administrator shall have been 
guilty of any fraud or wilful concealment 
or misrepresentation in obtaining such 
opinion, advice, or direction ; and the costs 
of such application as aforesaid shall be in 
the discretion of the judge to whom the 
said application shall be made." 

Order LII. of The following rules of Order LII. of the Eules 
the Rules of 

1883. of the Supreme Court, 1883, now regulate the pro- 

cedure under the section above set out. 

19. All petitions, summonses, statements, affi- 

davits, and other written proceedings for 
the opinion, advice, or direction of a judge 
under the 30th section of the act 22 & 23 
Vict. c. 35, shall be intituled in the matter 
of that act, and in the matter of the par- 
ticular trust, will, or administration, and 
every such petition or statement shall state 
the facts concisely, and shall be divided 
into paragraphs numbered consecutively. 

20. At the time when any such summons as in 

the last preceding rule mentioned is sealed, 
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the statement upon which the same is 
grounded shall be left at the chambers of 
the judge to whom the same is assigned, 
and shall on the conclusion of the proceed- 
ing be transmitted to the chancery regis- 
trar by the chief clerk with the minutes of 
the opinion, advice, or direction given by 
the judge, and the registrar shall cause 
such statement to be transmitted to the 
central office to be there filed. 

21. Every such petition or summons as in Rule 

19 mentioned shall be served seven clear 
days before the hearing thereof, unless the 
person served shall consent to a shorter 
time. 

22. The opinion, advice, or direction of the 
judge, as in Rule 19 mentioned, shall be 
passed and entered and remain as of record 
in the same manner as any order made by 
the court or a judge, and the same shall 
be termed " a judicial opinion," or " judi- 
cial advice," or "judicial direction," as the 
case may be. 

As a general rule, it appears that the applica- Petition, 
tion should be made by petition. In Re the Trusts 5 Jur., N. S. 

1. • 1388. 

of the Will of 8, G. Dennis, where the application 
was in the first instance made in chambers, Yice- 
Chancellor Stuart expressed an opinion that it was 
" far more desirable to have embodied in a petition 
that statement of facts upon which his opinion was 
aaked." 

Sect. 9 of the act 23 & 24 Vict. c. 38, provides 23 & 24 Vict, 
that a petition or statement under Lord St. Leo- 
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Counsel's nards' Act must be signed by counsel. And such 

signatnre. , . -i • >-. 

Ord. XIX. signature is still necessary, notwithstanding Ord. 

Sect. 100 of 3[IX. r. 4, of the Kules of 1883, as interpreted 
wt^ ^' by sect. 100 of the Act of 1873. In lie Boulton's 
30 W. R. 596. Trusts, Mr. Justice Chitty, referring to the last- 
mentioned rule, pointed out that general provi- 
sions in an Act of Parliament do not override 
special provisions contained in an earlier act ; and 
also suggested other reasons why Eule 4 of Ord. 
XIX. could not be applied to applications for 
advice under Lord St. Leonards' Act. 
Johns. 625. In ReMuggeridge^s Trusts, Yice-Chancellor Wood 
Affidavits not said that the opinion of the Court was to be ob- 
tained on the trustee's statement of the facts, and 
that affidavits were not admissible ;' also, that the 
Service. petition should not, in the first instance, be served 

on any person, but application should be made in 
chambers for a direction as to service; but see 
f) Jut., N. S. Rule 21 of Ord. LII. supra ; also In re Greenes 

530 

' • * Trusts, where Vice-Chancellor Kindersley stated 

O. LII. r. 19. the proper course to be pursued. And in Eule 19 
of Ord. LII. it will be observed that affidavits are 
Questions referred to. 

inve^i^ntsT Under this act the Court will give advice as to 
L. E., 15 Eq. 68. investments, as in Re French'* s Trusts: see, also, 
L.E.,i8Eq.28o. Jw vc Clergy Orphan Corporation. Upon such an 
463^' "^ ^' ^PP^ic^tio^ Lord Romilly, in Re Peptones Settle- 
ment Trust, advised the trustees that a power to 
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invest in the purchase of lands in fee simple in 
possession, authorized an investment in the pur- 
chase of freehold ground rents. So, in Be Lang- L. R, lo Eq. 

39. 

dale^s Settlement Trusts, Yice-Chancellor James 
advised the trustees that the bonds of a French 
railway company, the payment of the capital on 
which within fifty years was secured by a sinking 
fund guaranteed, together with interest in the 
meantime, by the Imperial Government, were not 
"securities of a foreign country," the trustees 
having power under the settlement to invest in 
such securities. In Ee Wedderburn^s Trusts^Yiae' 9 Ch. D. 112. 
Chancellor Malins advised (see post, p. 75), that 
trustees coming within the act 23 & 24 Vict. c. 38, 23 & 24 Vict. 
may invest in any securities in which cash under 
the control of the Court may be invested, notwith- 
standing prohibitive or restrictive words in the 
instrument creating the trust. And upon an 
application under the act, the same learned 

judge, in In re T , expressed an opinion that 1$ Ch. D. 78. 

the consent of a married woman of unsound mind 
not so found, whose written consent was required 
to investments by the trustees, might be dispensed 
with. 

But upon such applications the Court will not Questions not 

entertained. 

.entertain questions of detail for the proper deter- 
mination of which affidavit evidence is required. 
In Re Barringtonh Settlement, trustees having ij. & H. 142. 
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power to purchase lands on the request of tenants 
for Kf e, desired the opinion of the Court as to the 
propriety of applying 1,200/. on such request in 
permanent improvements and repairs ; no answer 
was given on the petition. Yice-Chancellor Wood 
said, " The case goes into details with which the 
Court cannot effectually deal without having a 
superintending power, and being informed by 
affidavits : whereas under this statute the facts 
must be taken to be as they are stated in the 
petition of the trustees, who take the risk of any 
misstatement; and the Court has no means of 
exercising any controlling power over the subject- 
matter." 
ddr^ed^*^ No inquiries will be directed on the application: 
Johns. 628. SCO Re Mochett : in that case Vice-Chancellor 
^?^^PP^» Wood also expressed an opinion that proceedings 
Korris, infra, under the act admitted of no revision of his judg- 
ment : but whether this is so since the Judicature 

W. N. 1883, Act, 1873, seems doubtful. In In re JVorris a 
36. . . 

petition was presented for the opinion of the Coiirt 

as to the propriety of accepting an offer of^ a cor- 
poration to purchase certain freehold houses. Mr. 
Justice Pearson answered the question in the nega- 
W. N. 1883, tive. The petitioners appealed. The Court of 

66. 

Appeal appears to have entertained the appeal, 

and to have differed from Mr. Justice Pearson. 

Costs. As a rule the costs of the application will be 
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ordered to come out of the corpus of the trust 
estate : but where the order made on the petition 
dealt only with the income of the trust fund, the 
Lords Justices ordered the costs to be defrayed 

out of the income of the trust property : Ee 8 W. R. 333. 

(a lunatic hot so foimd). 

By Ord. LV. r. 3 (g) of the Eules of the ^PJ^^'^ord''^ 
Supreme Court, 1883, it is provided that a trustee LV. r. 3 (g). 
may take out as of course an originating summons 
for the determination of any question arising in 
the administration of the trust. Eule 5 of this Ord. LV. r. 5. 
Order provides for the service of such summons. 

In the case of In re Household an originating 27 Ch.D. 553. 
summons was taken out imder Eule 3 of Ord. 
LV. asking that the trustees of the will might ad- 
vance to the tenant for life (there being no invest- 
ment clause in the will) part of the residuary 
personal estate for the purpose of stocking and 
cultivating a farm forming part of the real estate. 
On evidence that the outlay would be to the ad- 
vantage of infant remaindermen, Vice-Chancellor 
Bacon made the order as asked, the tenant for 
life undertaking to expend the money advanced 
as mentioned in the summons. 

The case of In re the Trusts of the Will of S. l^^f'^ ^- ^' 
G, Dennis has been already referred to {ante^ Opinion of 
p. 61). At the close of his judgment in that 
case, Sir John Stuart, V.-C, said he wished very 
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much that opinions such as those contemplated by 
the act (Lord St. Leonards'), and to be binding 
upon the parties, could be given by Queen's 
counsel, and other members of the Bar. Apropos 
of counsel's opinion, it seems desirable, in con- 
cluding this chapter, to refer very briefly (1) to 
the right of trustees to take coimsel's opinion, and 
(2) to the protection afforded them by acting 
imder the advice of counsel : — 

(1) The rule on this point is thus stated in 
8th edition, Lewin : — " So a trustee may give fees to coimsel, 
1 Beav. 600. aud shall have allowance thereof." In Poole v. 

Pass, the counsel for the defendant trustee asked 
for his costs as between solicitor and client, and 
the costs of the opinion under which the trustee 
had acted. Lord Langdale gave these costs, 
observing, "I think no trustee would be safe 
imless such costs were allowed." 

(2) As to the protection afforded to trustees by 
acting under coimsel's opinion, it seems to be the 
rule that, while a trustee who takes upon himself 
to act upon a particular construction of a will 
without seeking the direction of the Court will 
not be protected by the opinion of counsel, how- 
ever eminent, yet where a trustee brings an action 
to protect the trust estate under the advice of 
coimsel, though not absolutely indemnified by 
such advice from liability to the costs of the 
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action, as between himself and his beneficiaries, 
such advice would go a long way to justify the 
proceedings, if instituted honAfide, 

In a very recent case — Stott v. Milne — (where 25 Ch. D. at 
trustees had brought actions under the advice of 
counsel), the Earl of Selbome, L. C, said that, 
under the circumstances of the case, the Court 
"ought to be clearly satisfied that the actions 
were improper before reversing the decision that 
the costs of them were properly payable out of 
the estate." 

His lordship thought, however, that the reason 
given for allowing them in the decree appealed 
from waB not sufficient, because it merely stated 
that they were brought under the advice of 
counsel. "Now," continued his lordship, "I 
cannot say that because an action is advised by 
counsel it is always and necessarily one which 
trustees may properly bring. The advice of 
counsel is not an absolute indemnity to trustees 
in bringing an action, though it may go a long 
way towards it." 
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CHAPTER III. 

OF PERMISSIBLE INVESTMENTS. 

It is a well-known rule that trustees are not 
justified in allowing the trust funds to lie idle : 
that is to say, that where the trust money is not 
to be applied, either shortly or immediately, to the 
purposes of the trust, the trustee must make the 
fund productive by a proper investment thereof. 

It may be stated generally, that where there is 

a power to invest, such power carries with it the 

L. R., 18 Eq. power to vary the investments : In re Clergy 

280 

Orphan Corporation. And the Court will not in 
general control the discretion of trustees as to 
2 Y. & C. Ch. varying investments : Lee v. Young. 

In this chapter it is proposed to consider upon 
what securities a trustee may invest the trust fund. 

Before proceeding to do this, it may be premised 
that a trustee may find himself in any one of the 
following positions : (a) he may be an original 
trustee of a settlement, with (1) moneys paid to 
him for investment, or (2) stock transferred into his 
name with a power to vary such investment, or 
(3) with a trust or a power to sell real estate and 
invest the proceeds : or (b) he may be appointed a 
trustee by will : or (c) he may be appointed a new 
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trustee of an existing trust, where the investments 
have already been made. 

It is presimied, that his duty in regard to the 
investment of the trust estate is very much the 
same in all eases : that is to say, if there is money 
to invest, he must see that proper investments are 
made; if the trust property does not consist of 
money, he must see that proper investments have 
been made ; and if he finds that the trust estate 
consists of improper investments, he must see that 
such improper investments axe .exchanged for 
others of a proper character; either such as the 
instrument, of which he is a trustee, sanctions; 
or, if that instnmient is silent on the subject, such 
as the Court allows trustees to invest upon. 

The rule as to conversion may be briefly stated Rule as to 
as follows : where the testator gives personal estate 
in trust for several persons in succession, and the 
subject of the bequest is either of a wasting 
nature, as leaseholds, or property producing a 
high rate of interest in proportion to its money 
value, as railway shares or foreign bonds, the 
persons entitled in expectancy have a right to call 
for a conversion into an authorized security, an 
intention being presumed that the estate should 
assume a permanent character, and so become 
capable of succession. This is the rule of the 



conversion. 
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Court, and trustees axe bound to observe it in 
administering property out of Court. If they 
fail to do so, they will be liable, and the remain- 
derman is entitled to a share of any extra profits 

4 Buss. 195. of annual produce : Dimes v. Scott. 

To proceed then with the question, upon what 
securities may a trustee properly invest ? Let ils, 
by way of answer, consider upon what securities 
the Court permits investment, where the instru- 
ment creating the trust is silent upon the subject ; 
and also, where there is a power to invest, what 
the Court considers a proper exercise of that power. 
Until certain recent statutes, which will be re- 
ferred to immediately, trustees of an instrument 
containing no express power of investment were 
accustomed to invest in 3/. per cent, annuities only. 
Attention has been called to the observation of 

9 App. Gas, 1. Lord Blackburn in Speight v. Gaunt {ante^ p. 24), 
that the trustee may not choose investments, how- 
ever desirable in themselves, other than those 
authorized by his trust; it may be added that, 
formerly, where the instrument was silent, he was 
practically debarred from exercisiag any choice. 
But he could always invest in one of the govern- 
ment or bank annuities, the reason being, as 

3 Atk. 439. pointed out by Lord Hardwicke in Trafford v. 
Boehm^ that the directors have no power " by mis- 
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management or speculation to hazard the property 

of the shareholder." Mr. Lewin, in his well- Lewin's 

known Treatise, observes, that "if a trustee who (sthed.). 

has money in hand, which he ought to render 

productive, invest it on this security, he has done 

his duty, and will not be answerable for any 

subsequent depreciation." 

By the statute 22 & 23 Vict. c. 35 (Lord St. 22 & 23 Vict. 

c. 36. 

Leonards* Act), it is enacted (sect. 32) as fol- 
lows : — 

" 32. When a trustee, executor or administrator 
shall not, by some instruments creating 
his trust, be expressly forbidden to invest 
any trust fund on real securities in any 
part of the TJnited Kingdom, or on the 
stock of the Bank of England or Ireland, 
or on East India stock, it shall be lawful 
for such trustee, executor or administrator 
to invest such trust fund on such securities 
or stock ; and he shall not be liable on that 
accoimt as for a breach of trust, provided 
that such investment shall in other respects 
be reasonable and proper." 

In In re Wardens Settlement^ it was held "that 2 J. & H. lou 
the 32nd section of the act refers to those cases 
only where a trustee has power, independently of 
the act, to make some investment of his trust 
fund, and operates in those cases, but in those 
cases only, to enlarge the class of legitimate in- 
vestments." Where the fund is already invested, 
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and the trustee has no power to vary any in- 
vestment, the section does not apply. 

41L.T.,N. S. It is true that in Waite v. Littleicood the con- 
trary was held; but in the last-mentioned case 

2 J. &H. 191. Re Wardens Settlement was not cited. 

5 Jur., N. S. In Re Miles' Will Sir John Eomilly held that 

sect. 32 does not apply to trusts created by an 
instrument dated before the act. 
23 & 24 Vict. Sect. 12, however, of the Amendment Act (23 

c. 38. __ 

& 24 Vict. c. 38) has made sect. 32 of the original 

act retrospective. 
Johns. 628. The Court having refused, in Re The Colne 

Valley and Halstead Railway^ to sanction, under 

the 22 & 23 Vict. c. 35, an investment in stock 
22 & 23 Vict, created under the India Loan Act (22 & 23 Vict. 

c. 39. 

30 & 31 Vict ^' ^^)' ^^ ^^^ enacted by the first section of 30 & 
c. 132. * 31 Yict. c. 132, that the words " East India Stock" 
are to be taken to include as well the old East 
India Stock as " East India Stock charged on the 
revenues of India, and created under and by virtue 
of any Act of Parliament which received her 
Majesty^s assent on or after the 13th day of 
August, 1859." 

It is the fact that the stock under the India 

22 & 23 Vict. Loan Act has been issued under the name of 

""' ^^' " India " and not " East India " Stock : upon this 

a doubt has arisen whether "India" Stock is 
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within the purview of the act 30 & 31 Viet. 30 & 3i Vict. 

^ , c. 132. 

c. 132 : the learned author of Lewin on the " Law 
of Trusts" thinks that the doubt is " purely tech- 
nical, and has no solid foundation." It is also 
observed, in the same treatise, that the stocks 
created by later East India Loan Acts are thereby 
expressly directed to be deemed East India Stock 
within the 32nd section of the 22 & 23 Vict. c. 35, 22 & 23 Vict. 

c 35 

unless and until it is otherwise provided by Par- 
liament. 

In Ex parte St. John Baptist CollegCy Oxford, the 22 Ch. D. 93. 
late M. E., Sir George Jessel, observed, "It has 
always been held that New East India Stock was 
within the intention of the General Order (^. e. the 
Order of 1st February, 1861, post, p. 74). The 
provisions of the act (22 & 23 Vict. c. 35) have 
been extended to new stocks, and by analogy the 
general order may be extended to them also." It 
was, therefore, held that the cash in question in 
that case might be invested in stock created by the 
42 & 43 Vict. c. 60, being New 3 J per cent. East 
India stock. 

The India il. per cent, stock is the East India India stock 
stock now usually adopted as an investment byco^? ^ 
the Court. Seton, 488. 

In Green v. Angell, it was held that railway w. N. 1867, 
etock, upon which interest at 51. per cent, is charged ^' 
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upon the revenues of India, is not within the 

meaning of the 30 & 31 Viet. c. 132, s. 1. 

Court to make The Court of Chancery was empowered by 

hivStanent. sect. 10 of the 23 & 24 Viot. c. 38, to make 

23 & 24 Vict, ffeneral orders as to the investment of cash under 

c. 38, 8. 10. ^ 

the control of the Court {post^ p. 201) ; and by 
Sect. 11. sect. 11 of the same act, it is enacted that " when 
any such general order shall have been made it 
shall be lawful for trustees, executors, or adminis- 
trators having power to invest their trust funds 
upon government securities, or upon Parliamen- 
tary stocks, funds, or securities, or any of them, 
to invest such trust funds, or any part thereof, 
in any of the stocks, funds, or securities in or 
upon which by such general order cash under 
the control of the Court may from time to time 
be invested." 
Difference It may be observed here that as far back as 

between ** go- 
vernment" 1842 the Vice-Chancellor of England (Sir Lance- 
securities, lot Shadwell) had pointed out, in Sampayo v. 
12 Sim. 426. Gouldj the difference between the expressions 
" government securities " and " public securities.'* 
His Honour there observed, at p. 435, " this Court 
does not allow property to be invested in public 
securities which are not government securities." 
Order now The order now regulating the investment of 

invSfanents oash under the control of the Court (and substi- 
by Court. ^^^^ j^^ ^^^ General Order of the 1st of February, 
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1861), is Ord. XXII. of the Eules of the Supreme 
Court, 1883 ; rule 17 of that order is as foUows: — 

" r. 17. Cash under the control of, or subject to Ord. xxn. 
the order of, the Court may be invested in 
Bank stock, East India stock, exchequer 
bills, and 21 10s. per cent, annuities : and 
upon mortgage of freehold and copyhold 
estates respectively in England and Wales, 
as well as in consolidated, reduced, and new 
3/. per cent, annuities." 
In regard to sect. 11 of the 23 & 24 Vict. Absence o£ 
c. 38, it may be observed that the words "where words in 
they {i.e. trustees), shall not by the instrument 2T& 24 Vict.. 
creating the trust be expressly forbidden " to ^* * 
invest as therein is mentioned, are wanting, and 
the section contains no such restrictive words 
as are found in the 32nd section of the 22 & 23 22 & 23 Vict 

c. 35. 
Vict. c. 35. Vice-Chancellor Malins, therefore, 

in In re Wedderburn^s Trusts^ held that trustees 9 Oh. D. 112. 
coming within the operation of the 23 & 24 
Vict. c. 38, s. 11, may invest the trust funds in 
any securities in which cash under the control of 
the Court may be invested, notwithstanding pro- 
hibitive or restrictive words in the instrument 
creating the trust. 

Before the act (23 & 24 Vict. c. 38), it had been 
held {Pride v. Fooks), that a trustee, who, being 2 Beav. 430. 
directed by the will of the testator to invest the 
e2 
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residue in consols and to accumulate the dividends, 
invested it on mortgage of real estate, was liable 
to make good the amount of stock which would 
have been purchased in consols, together with the 
amount of accumulation which would have been 
produced by a proper investment of the dividends 
of such stock. 

J^m''^' * In Cockburn v. Peel the Court declined, in the 
absence of special circumstances making the in- 
crease of the income of the tenant for life beneficial 
to those entitled in remainder, to authorize the 

^^^^^^"^ transfer of a fund from consols into East India 

India stock, gtock, the latter investment producing a larger 
income, but likely to cause a loss to those entitled 
in remainder; the East India stock being more 
liable to be paid oflE than the 3/. per cent, annuities. 
But in giving judgment in this case. Lord Justice 
Turner observed, " I desire to be understood as not 
intending to embarrass trustees in the exercise of 
their discretion, which the statute gives to them 

Difference where the funds are not in Court. I think they 

where fund 

not in Court. wiU be fully entitled to the protection of the Court 
where they act bond fide in the exercise of that 
discretion." 

Old East The old East India stock, however (which was 

India stock 

has ceased to the stock referred to in Cockburn v. Peel)j has now 
been redeemed or commuted, and has ceased to 
exist. 

T ^o ^'* ^' ^ III -Hwme V. Richarckon the circumstances were 
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shortly as follow :— A testator directed his trus- Retention oi 

testators 

tees to convert his personal estate, and invest the India and 
produce in land, and in the meantime to invest 
it in the funds and pay the dividends as directed 
by his will. The testator died shortly before the 
passing of the 22 & 23 Yict. c. 35, possessed of 22 & 23 Vict, 
bank stock and East India stock. On a special 
case, to obtain the opinion of the Court, the Lords 
Justices (who heard the case in the first instance), 
held that after the passing of the 23 & 24 Yict. 23 & 24 Vict. 
0. 38, the trustees were justified in retaining the 
bank stock and East India stock, and investing 
other moneys in like stocks, until a suitable in- 
vestment in land could be found, and that the 
tenant for life was entitled to the whole income 
from them subsequent to the passing of the last- 
named act : but that for the period between the 
death of the testator and the passing of that act, 
the tenant for life was entitled only to such 
income as she would have received if the stocks 
had been converted at the testator's death, and 
invested in consols, the 32nd section of the 22 & 22 & 23 Vict. 
23 Yict. c. 35, being made retrospective for the ' ' " * 
purpose of making it applicable to instruments 
which would not otherwise have been included in 
it, but not for the purpose of altering rights which 
had already accrued. 

Eor cases in which the Court has refused or j^mas under 
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control of sanctioned investments in East India or bank 

Court. 

stocks of funds under its control, see post^ p. 202 
et seq. 
Application Eeferring to the question whether the acts 

of enabling 

acts, where enlarging the powers of trustees as to investment 

quired. ^PP^y where the consent of the tenant for life is 

required to the exercise of the powers of invest- 

5thed.p. 311. ment, Mr. Lewin conceives "that the effect of 
the acts is to authorize trustees to invest on the 
extended securities, provided the investments be 
accompanied with all the conditions required for 
investment upon the securities specified in the 
settlement." 

23 Oh. D. 760. InRe Mackenzie' 8 Trusts,i\iQ testator left200,000/. 

Settled Land to trustees to lay out the same in the purchase of 

Vict. c. 38). estates to be settled in strict settlement, with a 
direction, imtil a proper purchase should be found, 
to invest the legacy in government or real secu- 
rities, but not in any other mode of investment. 
The beneficiaries, being desirous that the money 
should not be laid out in the purchase of estates, 
requested the trustees to invest the money in 

Settled Land debenture stock as mentioned in sect. 21 of the 

Act, 1882, 

8. 21. Settled Land Act, 1882. The trustees presented 

S^^r^°'' a petition asking for the advice of the Court on 

the point. It was argued that the tenants for 

life could immediately on a purchase of land 

being made by the trustees, effect their object 
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by selling the land and investing tlie proceeds 
as desired. Mr. Justice Chitty said: "I am of 
opinion that the trustees may make the required 
investment, as it is absurd to suppose that that 
could not now be done which a tenant for life 
could without question do after an estate had - 
been purchased, by selling the estate and invest- 
ing the moneys arising from the sale as asked for 
by this petition." 

Other investments (not being real securities) Investments 

open to 

open to trustees are the followmg : — trustees. 

(a) By 30 & 31 Vict. c. 132, s. 2, it is enacted 30 & 3i Vict. 

that it shall be lawful for any trustee, 
executor or administrator to invest any 
trust fund in his possession • or under his 
control in any securities, the interest of 
which is or shall be guaranteed by parlia- 
ment. 

(b) By 34 & 35 Vict. c. 47, s. 13, it is enacted 34 & 35 Vict. 

that trustees empowered to invest in the 
public funds or other government securities 
may, imless forbidden by the instrument 
under which they act, whether prior in date 
to the act or not, invest in consolidated 
stock created by the Metropolitan Board 
of Works. 

(c) By 42 & 43 Vict. o. oovi. s. 37, trustees 42 & 43 Vict. 

having power to invest in the stock or 
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shares of any Indian railway, the interest 
on which is guaranteed by the Secretary 
of State, may invest in the purchase of 
annuities of the class thereby authorized 
to be created. 

31 & 32 Vict. (d) By 31 & 32 Yict. c. 109, s. 9, provision is 
made for the investment by Church trustees 
incorporated imder that act of any funds 
in their hands. 

34 Vict. c. 27. (e) By 34 Yict. c. 27, it was enacted that where 
power had been given before the passing 
of that act, or should thereafter be given, 
to trustees to invest on the mortgages or 
bonds of a railway or other company, such 
power should, unless the' contrary be ex- 
pressed in the instrument, be deemed to 
include a power to invest in the debenture 
stock of a railway or other company : an 
investment in debenture stock may now 
be made. 

38 & 39 Vict. (/) By 38 & 39 Vict. c. 83, s. 27, trustees 

c. 83. , 

authorized to invest in the debentures or 
debenture stock of any railway or other 
company, unless the contrary is expressed 
in the instrument, are empowered to invest 
in any nominal debentures or nominal 
debenture stock issued under that act. 
The act is known as "The Local Loans 



Digitized 



by Google 



PERMISSIBLE INVESTMENTS, 81 

Act, 1875," and a similar power is usually 

given by local acts to invest in corporation 

or county stocks issued thereunder. 

As to foreign bonds it may be observed that Foreign 

securities. 

where a testator directed his personal estate, in- 
vested in government or other securities in bonds 
or shares of whatever nature or kind, to be held 
in the same or like investments, executors were 
held justified in retaining in specie Victoria bonds, 
Brazilian and Eussian bonds, English and Indian 
railway stock and East India stock {Arnould v. 21 W. R. 165, 
Chnnstead). And in Cadett v. Earle it was held 5 Oh. D. 7io. 
by Sir George Jessel, M. R., that a power given 
by will to trustees to invest "upon any of the 
stocks or funds of the government of the United 
States of America, or of the government of 
France, or any other foreign government," autho- 
rized an investment in New York and Ohio stocks 
and Georgia bonds. 

In a very recent case, Re Browrij where a 29 Ch. D. 88^.^ 
testator directed his trustees to invest the trust 
moneys in such mode or modes of investment as 
they in their uncontrolled discretion should think 
fit, the trustees, before the commencement of the 
administration action, invested in the bonds of a 
foreign government, bonds of a colonial railway 
company, and shares of a bank on which was a 
further liability. The chief clerk disallowed the 
E 5 
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sums expended in the purchase of these bonds 
and shares: but the late Mr. Justice Pearson 
allowed the investments. His lordship observed, 
"The terms of the power are very wide, the 
trustees have acted bond fid£^ and there has been 
no loss to the trust estate. The securities in 
question ought to be converted, though the 
trustees have power to postpone the conversion, 
but the conversion ought not to be indefinitely 
postponed." 
Personal Of course where expressly empowered to do so 

by the instrument creating the trust, a trustee 



security. 



7 De G., M. may even lend on personal security : see Paddon 

& G*. 563. 

V. Richardson: but on this subject see further 
post, pp. 124 et seq.y and p. 207. 



™^^L Mortgages. 

on mortgages. 

1 P. W. HI. In Brown v. Litton^ Lord Keeper Harcourt 
observed that it was his opinion that where an 
executor put out money without the indemnity of 
a decree, if it were on a real security ^ and one that 
at the time there was no groimd to suspect, the 
executor under such circumstances was not liable 
to answer the loss, and so should accoimt for the 
interest. 

Six-and-thirty years later. Lord Haxdwicke, C, 

1 Dick. 120. in Knight v. Earl Plymouth^ said, " Suppose a 
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trustee having in his hands a considerable sum of 
money, places it out in the funds, which afterwards 
sink in their value : or on a security y at the time 
apparently good (which afterwards turns out not to 
be so), for the benefit of the cestui que trusty was 
there ever an instance of a trustee's being made to 
answer the actual sum so placed out ? I answer, 
No. If there is no mala fideSy nothing wilful in 
the conduct of the trustee, the Court will always 
favour him." 

Fifty-four years later, in the year 1801, Pocock 6 Ves. jr. 

794 

V. Reddington, was decided by the Master of the 
Eolls, Sir Eichard Pepper Arden. The question 
as to investment upon real security is only men- 
tioned incidentally : certain trust fimds had been 
improperly invested; the learned judge, in dis- 
posing of the exceptions to the Master's report, 
said, " Before the Master all this transaction came 
out. With respect to the exceptions, the Master 
has very properly considered this, as so much 
money of the testator's received by the defendant. 
The rule upon this subject is, that, when an 
executor or trustee, instead of executing the trust, 
as he ought, by laying out the property either in 
well-secured real estateSy or upon government 
securities, takes upon himself to dispose of it in 
another manner, the cestuis que trust may call him 
to an account either way: having an option to 
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make him replace it, or, if it is for their benefit 
to affirm his conduct, and take what he has sold 
it for, they may take that, and charge him with 
5 per cent, interest ; or if he has made more they 
may charge him with that." 

These cases seem to show that these learned 
judges considered a trustee justified in investing 
trust funds upon mortgage of real estate. As 
regards the investment of funds in Court, or 
subject to the control of the Court, a different rule 
seems to have obtained, see post^ pp. 204 et seq. 
But at a later period (1855) the idea that a trustee 
might properly invest trust funds in his hands 
upon mortgage, does not seem to have commended 
7 De G., M. itself to the Court ; for in Eabt/ v. Ridehalgh we 
find the following remarks in the judgment of 
Lord Justice Turner : " The first question which 
arises upon this appeal is, whether under the trust 
of this will [there were no powers or directions 
for the investment of the personal estate] the 
trustees were justified in laying out the trust 
money upon mortgage at all. That is a question 
of some difficulty, and is one upon which I desire 
to give no conclusive opinion. I am not disposed 
to hold out any encouragement whatever to the 
notion that a trustee, in the absence of any 
power for that purpose, is entitled to lay out 
the trust fund upon mortgage. I desire to be 
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understood as not giving any sanction to that 
notion/^ 

Whatever may have been the rule of the Court 
on the subject when Rahy v. Ridehalgh was decided 7 Be G., M. 
(1855), the statute 22 & 23 Viet. c. 35, which 22 & 23 Vict, 
statute received the royal assent on the 13th ^' 
August, 1859, settled the question. By the 32nd 
section of that act, set out at length on p. 71, 
ante, it was, as we have already seen, made lawful 
for a trustee, when not expressly forbidden by 
the instrument creating his trust, to invest the 
trust funds on (among other investments) "real 
securities in any part of the United Kingdom." 

It seems doubtful, even imder the wide expres- Scotland, 
sion used in this section, " any part of the United 
Kingdom," whether a trustee should lend trust 
money upon the security of real estate in Scotland: 
at all events, in In re Miles^s Will, Sir John 6 Jur., N. S. 

. 1236. 

Eomilly, without actually deciding the point, ob- 
served, " The investment proposed («. e., the invest- 
ment of 10,000/. on the security of real estate in 
Scotland of abundant value) is not one which I, 
as a trustee, would adopt." 

On the 23rd July, 1860, the statute 23 & 24 23 & 24 Vict. 
Vict. 0. 38, received the royal assent : by virtue 
of section 11 of this act, and the existing order Ord. XXII. 

T 17 

made in pursuance of section 10 of the same 
statute, trustees, as we have already seen, p. 74, 
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ante^ having power to invest trust moneys on 
government securities, may invest the same on 
(among other investments) "mortgage of freehold 
and copyhold estates respectively in England and 
Wales." 

Copyholds. In lending trust moneys on copyholds, as a real 

security, the trustees should take care that they 
are of adequate v&lue, and should not rely on the 

Lewin,8thed. mere covenant to surrender, but should procure an 

actual surrender. 

33& 34 Vict. By the statute 33 & 34 Yict. c. 34, which re- 

c. 34. . 

Corporations ^^^^^^ ^'^ royal assent on the 1st August, 1870, 

for^<^wrf^le ^* '^^ inade lawful for corporations and trustees in 

or public pur- the United Kingdom holding moneys in trust for 
poses. ^ ^ ^ •^ 

any public or charitable purpose to invest the same 

on real securities without infringing the laws re- 
lating to mortmain. And by the 2nd section of 
this act it is provided, that in every case in which 
the equity of redemption of the premises comprised 
in any such security becomes liable to foreclosure, 
the same shall be held in trust for sale and con- 
version, and shall be sold, and if a decree is made 
in a suit to redeem or enforce such security, such 
decree shall direct a sale (in default of redemption) 
and not a foreclosure of such premises. 

It may be observed in reference to the interpre- 
tation of the words "real security" in this act 
(sect. 3), that such words are to " include all mort- 
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gages or charges, legal or equitable, of or upon 
lands or hereditaments of any tenure, or of or 
upon any estate or interest therein, or any charge 
or encumbrance thereon." 

Where trustees are expressly empowered to J^f*® 

r J r trustees em- 

invest on real as well as government security, and powered to 

^ ^ ^ " invest on real 

there is a power to vary securities, the trustees securities, 
may safely sell the government securities, and 
invest the proceeds on mortgage. 

In lending upon mortgage, the trustees must see Duties of 

trustees 

carefully as to the value of the proposed security : lending on 
and for this purpose they should have a valuation . . , * 

r r J As to valua- 

made for themselves by a valuer selected by them- ^ons. 
selves. The fact of a valuation having been pre- 
viously made by a surveyor will not exonerate 

them if the security prove deficient. In Bell v. W. N. 1874, 

. P- 113. 
Turner [which is not, except on a small point of 

practice, reported in the Law Eeports], the trustees 17 Eq. 439. 
in October, 1869, lent 7,000/., part of a trust fund, 
to a mortgagor upon the security of a freehold 
property situate at Hartford. A previous valua- 
tion by a surveyor put the value of the property 
at 11,376/. : but this had been made upon the 
basis of the land being let for building purposes : 
the house, shrubbery and gardens being valued 
only at 5,000/. In October, 1870, the trustees 
offered the property for sale : there were no bid- 
dings. Since March, 1871, the property was 
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Tinoccupied, and 50/. per annum was required to 
keep it from going entirely to ruin. Vice-Ohan- 
cellor Hall, in May, 1874, said the valuations 
were based upon very insufficient data : sufficient 
inquiries had not been made: and the trustees, 
not having discharged the duty cast upon them of 
making a proper investigation before they accepted 
the security, must be held responsible for any loss 
that might accrue: accounts and inquiries were 
accordingly directed. 

Nor, as we have seen, {ante, p. 38,) can trus- 
tees rely upon a valuation made by a surveyor 

34Beav.4ii. employed by the mortgagor. In Ingk v. Part- 
ridge (No. 2), trustees in 1857 lent 8,000/. on 
mortgage of freehold property at Llanon in Car- 
marthenshire, proceeding solely on a valuation 
made the previous year by a surveyor employed 
by the mortgagor to value the estate. He had 
valued it at 12,684/. The property turned out a 
very inadequate security for the 8,000/. The 
Master of the Eolls said, " A trustee cannot with 
propriety lend trust money upon mortgage upon 
a valuation made by or on behalf of the mort- 
gagor. If he does, and the valuer has hon& fide 
valued the property at double its value, the trustee 
must take the consequences: he ought to have 
employed a valuer on his own behalf to see to it." 

L. B., 7 Oil. In Budge v. Gummow. the trustees were, on 

App. 719. 
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appeal, charged with loss occasioned by an invest- 
ment of trust funds on insufficient security. The 
head-note of the report states: "The property 
was a hotel in the country, and the trustees had 
sent down a London surveyor who valued the 
hotel, including therein the licence, at nearly 
double the sum to be advanced. The hotel turned 
out to be worth much less than the sum advanced. 
The trustees gave no further account of the cir- 
cumstances under which the advance was made." 
The licence was valued at 800/. Lord Justice 
James said, " It appears to me that that report is 
one upon which no sensible or prudent man 
would ever lend such a sum as 1,400/. The value 
of the hotel licence was thrown in, but how could 
a land surveyor, who was a stranger to the place, 
estimate the value of the licence ? The trustees 
ought to have ascertained, as they might easily 
have done, that the hotel was but recently 
opened, and that the licence could have no such 
value." 

In Fry v. Tapson^ as we have already seen, {ante^ 28 Ch. D. 268. 
p. 40), it was held that the trustees should exercise Selection of 
their own judgment in the selection of the valuer, 
and not leave the choice to their solicitors. 

The title of the mortgagor is also a subject to Mortgagor's 
which trustees, about to advance trust moneys on 
mortgage, should give their attention. 
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L. B., 11 Eq. The head-note to Hopgood v. Parkin is as 
follows : — 

" A trustee is liable for the loss of a trust fund 
occasioned by his solicitor having neglected to 
take proper precautions on the occasion of the 
investment of the fund on mortgage. 

" Whether the loss falls on the trustee, if occa- 
sioned by a fraud practised on him, qucereJ^ 

The trustees in this case, as appears from the 
judgment of Lord Eomilly, M. E., advanced 
trust money on a property sufficient to cover the 
mortgage, if it were the first mortgage : the fact 
of the existence of a prior mortgage was carefully 
concealed from them. "Does the loss fall on 
them, or on their cestuis que trust ? " That was 
the question which the learned judge asked him- 
self. In his judgment he makes the following 
observations at p. 78 of the report : — 
L. B., 11 Eq. " First, it is material to consider the course 

78. 

pursued by the solicitor of the trustees. It is true 
that his conduct is not theirs ; but he is appointed 
by them, he is their agent for the management of 
the afEairs of the trust, and if he misconducts 
himself through ignorance or negligence, or vnl- 
fuUy, he is answerable to the trustees, and they 
cannot, in my opinion, throw any of the loss 
thereby occasioned on their cestuis que trustJ^ 
And farther on in the judgment his lordship said. 
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that the trustees are bound to employ competent 
persons, and that if they do not the loss must fall 
on the trustees : and the trustees were held liable. 

This decision, it should be observed, was ap- 
pealed against, but a compromise was effected 
with the sanction of the Lords Justices on behalf 
of infant plaintiffs, and the representatives of a 
deceased trustee. 22 Ch. D. 

Whether, since the decision in Speight v. Gaunt ^ q^\ i ^^' 

the judgment of Lord RomiUy, in Hopgood v. I^. R-, n Eq- 

74. 
Parkiriy could be supported, seems doubtful. If it 

is the ordinary business of a solicitor to investi- 
gate the title, and if a trustee, like any ordinary 
prudent man of business, conducting his own 
business, is justified in employing a solicitor to 
perform this task, then, looking at Speight v. 
Gaunty it seems difficult to say that the trustee 
" acting by other hands conformably to the 
common usage of mankind " could be held liable 
for the default of the solicitor, — ^his agent for the 
purpose of investigating the title. 

It was possibly to this class of cases that Sir 
George Jessel, M. E., referred in Speight v. Gaunt, 22 Ch. D. at 
when he spoke of older cases in which a view 
different to that taken by modem judges had been 
taken, and which " would now be repudiated with 
indignation." Lord Justice Lindley in terms 
questioned it. His lordship said, " That case 22 Ch. D. at 
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{Hopgood V. Parkin) certainly goes much further 
than I should have thought right:" and then 
pointed out that it was appealed, and that a com- 
promise was sanctioned by the Court of Appeal. 

In the year after Hopgood v. Parkin was de- 
cided (1870), Lord Eomilly, M. E., had before 
L. R., 12 Eq. him the case of Sutton v. Wilders. in which case 

373. 

he held a trustee liable for the loss of a trust fund 
caused by his solicitor having committed a fraud 
on the occasion of the trust fund being invested 
on mortgage. 
L. R., 11 Eq. Hopgood V. Parkin was cited in the recent case 

74 

51 L T ^^ ^^ Pearson^ Oxley v. fi^car^A, which was decided 

N. S. 692. by the late Mr. Justice Pearson on the 24th June, 
1884 : the head-note states as follows : — " A trus- 
tee advanced trust moneys to a brick-building 
firm upon the security of a first mortgage of their 
premises, freehold and leasehold, and some of the 
plant. In so doing he acted upon the advice of 
his solicitor, and upon a favourable report and 
valuation made by a respectable firm of architects 
and surveyors. A bank of good standing, more- 
over, consented to postpone a charge of theirs to 
his mortgage. 

" The mortgagors failed three years afterwards, 
whereby their lease of that part of the property 
upon which was most of the clay and shale 
necessary for the carrying on of the business, 
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became forfeited. The remainder of the property 
proved unsaleable, and rapidly went to ruin. 

" An action was subsequently brought by the 
cestuis que trust to make the trustee liable for the 
loss sustained by them, and it appeared that the 
report and valuation proceeded, ex facie, in some 
respects upon faulty principles. 

" Held, nevertheless, applying the rule stated in 
Godfrey v. Faulkner (48 L. T. Eep. N. S. 853 ; 23 
Ch. Div. 483), that the trustee had acted as a 
prudent man would have acted in dealing with 
his own property, and was therefore not liable." 

Though Hopgood v. Parkin was referred to in L. R., ii Eq. 

74. 

this case, as above mentioned, Mr. Justice Pearson, 
did not discuss it in his judgment; but in the 
judgment, at p. 694, this passage occurs, " for 5i L. T., 
trusting his solicitors and valuers no fault can be * * 
found with him (the defendant trustee), if that 
were all ; but it is said that when he knew what 
the property was, as he did, and when the valua- 
tion came and was read, his own ordinary sense 
and intelligence ought to have told him that the 
security was not a proper or suflBcient one." 
Towards the close of his judgment, Mr. Justice 
Pearson said, " I think it would be a bad prece- 
dent if, when a trustee has taken the same pains 
with regard to an investment of trust property as 
if it were his own, being carefully advised by 
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persons who are in no way supposed to have been 
acting fraudulently, or wilfully leading him into 
error, without having shut his eyes to anything 
which he ought to. have seen — if, in such a case, 
because under circumstances which occur the 
security turns out bad, he were to be held re- 
sponsible for the loss." 

It may be mentioned here, that in the later case 

32 Ch. D. 196. of Whiteley v. Learoyd (see ante^ p. 65), Yice- 
Chancellor Bacon declined to follow the decision in 

51 L. T., Re Pearson^ so far as the last-mentioned case can 
' ' ' be said to decide that a power to trustees to invest 
on " real securities," authorizes an investment on 
freehold property, such as brickworks, dependent 
for its value on a trade carried on thereon. But 
^. N. 1886, see the same case {Whiteley v. Learoyd)^ in the 
Court of Appeal, where Cotton, L. J., said that 
brickfields were real property, and therefore within 
the power of investment. 

Limit of The rule as to the limit of advance is thus 

5th ed 328 ®*^^^ ^^ " Coote's Law of Mortgage," — " Under 
a power to invest on real securities, the sum 
advanced may be to the amount of two-thirds of 
the value of the property, if of a permanent value 
(as freehold agricultural land), but not more than 
one-half, if it consists of houses and buildings, and 
much less if of buildings used in trade." 

1 Mj. & Cr. 8. Stickney v. Sewell, a leading authority on this 
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part of our subject, was decided in 1835 bt the Si^^*^^ v. 

•^ SewelL 

Master of the Eolls, Sir 0. 0. Pepys. In that 
case, the trustees Sewell and Woollsey were 
empowered by the will to lend the trust moneys 
" on government, real or personal security." The 
will contained a declaration that the trustees 
*• should not be answerable or anywise accountable 
for any loss which might happen of any of the 
moneys thereinbefore directed to be placed out at 
interest as aforesaid, so as such loss happened 
without their wilful default ; but such loss should 
be borne by the person or persons respectively 
entitled to such moneys; nor should they be 
answerable or accountable for any more of his 
moneys or estate than should come into their 
hands, nor for the acts, receipts or payments of 
each other, but each of them for his own acts and 
payments only." Four years after the testator's 
death, Sewell lent to his co-trustee, Woollsey and 
his (WooUsey's) partner, 3,000/., part of the trust 
estate, on mortgage of certain freeholds and copy- 
holds belonging to them respectively. Sixteen 
years after the date of the mortgage deeds, 
Woollsey and his partner were made bankrupts. 
On a sale of the mortgaged premises there was a 
deficiency of upwards of 1,200/. One part of the 
mortgaged property consisted of house, garden, 
watermill, granaries, windmill, and arable and 
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stickney v. meadow land; the other part of a dwelling-house, 
garden and appurtenances situate in a large town.' 

By the order on further directions, the Master 
was directed to inquire whether the 3,000/. in- 
vested on the securities above mentioned was 
advanced and properly invested pursuant to the 
directions in the will, and whether any and what 
part of the 3,000/. had been lost in consequence of 
such investment. Affidavits were filed as to the 
value of the property at the date of the mortgage, 
with a view to showing that it was then of such a 
value as to afford an ample security. The defen- 
dant's evidence went to show that at such date 
the whole of the mortgaged property was worth 
from 4,200/. to 4,700/. 

The Master reported that the 3,000/. invested 

as aforesaid was not advanced and properly 

\ invested pursuant to the directions in the testator's 

will, and he found the amount which had been 

lost in consequence of the investment. 

Exceptions were taken to this report, and in 
overruling them the Master of the Eolls said, 
"The result being that trust money is lost, the 
burthen of proof of sufficient value lies upon the 
executors. To advance two-thirds, is admitted to be 
within the rule of ordinary prudence ; but that is 
with reference to property of a permanent value, 
as freehold land. The same rule does not apply 



Digitized 



by Google 



PERMISSIBLE INVESTMENTS. 97 

to property in houses, which fluctuates in value, Stichney v. 

SewelL 

and is always deteriorating." 

Eeferring to the statement of one of the wit- 
nesses, that the value had been to some extent 
diminished, because while there was only one 
other windmill in the same part of the country 
when the loan was made, there were three others 
at the date of the sale, the Master of the Eolls 
said, " Tou cannot say that that is a proper invest- Absence of 
ment which derives its value from the accidental trade, 
absence of competition in trade." 

In very recent cases, as we have already seen, Rule recently 
the rule as above stated ha.8 been approved by 
judges of the Chancery Division. In F/y v. 28 Ch. D. 268. 
Tapson, one branch of the rule was referred to 
with approbation by Mr. Justice Kay : his lordship 
said, that the facts in that case " showed strongly 
the wisdom of the general rule that not more than 
one-half the estimated value should be lent by 
trustees upon house property." 

The observations of Yice-Chancellor Bacon in 
Godfrey v. Faulkner as to the other branch of the 23 Ch. D. 483 
rule — the advance of two-thirds on freehold lands 
— have already been referred to (ante^ p. 45) ; 
but the rule itself and the remarks of the Yice- 
Ohancellor have been commented upon in the later 
case of Re Pearson by Mr. Justice Pearson ; that 6i L. T., 

N S 692 

learned judge said, " I incline to agree with Bacon, 

G. P 
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V.-C, in his opinion expressed in Re Godfrey^ 
23Ch.D.483. Godfrey v. Faulkner y that in considering questions 
as to a trustee's liabiKty you are to see whether he 
has acted with ordinary caution and prudence, in 
the way in which an ordinary cautious and prudent 
man would act. I do not desire to depart from 
that rule, nor to say that wherever^ in a case of a 
mortgagCy an m^dinary person would advance more 
than the practice of the Court would permit y a trustee 
also is to be at liberty to exceed the limit. But^ 
where the usual limit has not been exceeded, then,, 
when you have to consider whether or not the^ 
trustee is liable, the Vice- Chancellor's rule holds 
good." 
3 Drew. 9. In Stretton v. Ashmall a small trust fund waa 

biS^Lffs invested by trustees, who had power to invest on 
such securities as they should approvCy upon a mort- 
gage of trade buildings : it was held that, not- 
withstanding the wide terms of the investment 
clause, the trustees were bound to exercise a care* 
ful discretion in selecting a security, as to value; 
and that, not having ascertained that the ti'ade- 
buildings were at least worth twice the money 
invested, a breach of trust had been committed. 
" It has been decided in many cases," observed 
Yice-Chancellor Kindersley in his judgment, "that 
the duty of trustees is this, not as a fixed rule 
liable to no variation, but as a rule of ordinary 
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discretion, not to knd more than tico-thirds of the 

actual apparent valu6, even when the property is 

land of an apparently fixed and permanent value : 

but if it is property of a flmtuating character^ they 

ought not to lend upon property of less than time 

the amount lentP Another important observation 

in the same judgment is the following : " I ought 

to observe upon the question of breach of trust, 

that in all cases where a trustee lends on property 

of an irregular description, it lies on him to show Onus, where 

that the property was suflScient : the onus is not on irregular 

on the cestui que trust to show that it was in- y^^rtyT ° 

sufficient." 

It seems that a power to invest on the security Freehold 
of freeholds and copyholds authorizes an invest- Jjq^^ ^^^ 
ment on freehold ground rents reserved out of ®^- P- ^25. 
houses. In Vickery v. Evans such an investment 3 N. R. 286. 
was objected to, but the Master of the EoUs was 
of opinion " that the freehold ground rents were a 
sufficient security; the value of the houses was 
really included in it, as the landlord might enter 
if the ground rent were not paid." 

In Farrar v. Ban^aclough, Yice-Chancellor Stuart 2 Sm. & G. 

231 

said, " An attempt has also been made to charge Absence of 
as a breach of trust, that the defendant took the P°^®^ ^^ «^^®- 
mortgage without having had given to him a 
power of sale; but I never heard that that 
amoimted to a breach of trust. If such a breach 
f2 
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of trust be the sole object of this suit, it is not 

sustainable on that ground." 

Having regard to the provisions of the recent 
C. A. 1881 Conveyancing Acts, it is perhaps hardly likely 

that in the future a similar case will arise. 
^^^4^?^^ Trustees investing trust monies upon mortgage- 

UOb DO tl6CL 

«p- should not tie up the money so that it cannot be 

called in before a ciBrtain day ; if the tenant for life- 
should happen to die before the day named, the trus- 
tees would have to find the money. This question^ 

83 Beav. 376. ^as before the Court in the year 1863 in Fickenj 
V. SvansrHie Master of the Rolls said, "This 
point was also referred to :— that the money was 
lent on a condition that it should not be called in 
for five years, and as the mortgage deed is dated 
October, 1862, the plaintiff might be kept out of 
his money if the tenant for life were to die before 
the five years. I think the plaintiff would, in 
that events be entitled either to have a transfer of 
the mortgage, or to have the mortgage sold and 
the deficiency made up by the trustees, because he 
is entitled to payment at once." There was also,, 
in this case, before the Coilrt the question of the 
propriety of the investment, as we have already 
seen {ante, p. 99) ; on this point the Court was in 
the trustees' favour, and the last paragraph in the 
judgment of the Master of the Rolls is as follows : 
" I am of opinion, therefore, that this is not an^ 
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■improper security, although the tm^tees may be 
Mable to the plaintiff to make good the deficiency 
in the event of the sale of the mortgage mthin 
Jive yearsy and consequently that the plaintiff is 
not entitled to say that they must make another 
investment. I do not think it proper to dismiss 
the bill, but I will declare this to be a proper 
investment with liberty to apply." 

Of course after a decree to account, trustees Duty of 
^ought not to lend money on mortgage without an decree. 
Application to the Court. In Widdowson v. Duck^ 2 Mer. ^M. 
Lord Eldon said, " The rule is never to permit a 
trustee or executor, after a decree, to lay out 
jnoney on mortgage, without a previous applica^ 
tion to the Court."' And see the observations of 
Sir George Jessel, M. E., in Bethell v. Abraham^ l. R., 17 Eq. 
^osty p. 212 et seq. 

Trustees with a direction to invest trust money Appropria- 

, . , I. i 1 i . i » *io^ o^ testa- 

•on a mortgage may appropriate one of the testator s tor's mort- 
juortgages in payment of the legacy ; but they ^*^^* 
must remember that they are bound to ascertain 
its sufficiency — as though they were themselves 
selecting a new security. In Ames v. Parkinson, 7 Beav. 379. 
trustees were directed to invest a certain sum (a 
Jegacy) on mortgage of freeholds or copyholds, or 
on government securities : they appropriated three 
^mortgages of freeholds of which their testator had 
•died possessed to answer .the legacy : one of these 



Digitized 



by Google 



102 THE linrESTMENT OP TRUST FUNDS. 

AmesY. appeared to be an insuflBoiiBnt security. It was 

Farkinsoft, ^ • li 

argued against the trustees that they had no right 
to appropriate these mortgages of their testator in 
discharge of the legacy, and that as regarded the 
insufficient mortgage they had not exercised a 
proper discretion. The contrary was maintained 
on behalf of the trustees. In his judgment Lord 
Langdale said, "It has been argued that there 
being proper mortgage securities belonging to the 
testator, the executors were under no obligation to 
sell or realize those securities, and afterwards in- 
vest the produce again in the same sort of securi- 
ties. I think there is great weight in the argument. 
.... I do not think it was necessary for 
them to call in good securities, and then procure 
others of the same nature to answer the legacy, 
and I do not understand there was anything to 
preclude the executors from appropriating proper 
securities belongiug to the testator to the payment 
of this legacy : but the appropriation being an act 
of their own, was done on their own responsibility, 
and it was therefore incumbent on them to see 
that the securities so appropriated were of sufficient 
value. It was an exercise of discretion on the 
part of the executors when they, by appropriation, 
invested the money on real security." 

In the result the trustees were, on the question 
of discretion, held liable. 
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In Ames y. Parkinson it was asked on behalf of ^»»^ v. 

Farkinsan. 

tne plaintiffs that they might have the benefit 7 Beav. 379. 
of the money, as if it had been laid out in the Estimate of 

loss w]l6]T6 

funds at the end of a year from the testator's trustees have 
death. Lord Langdale said, " I think they are * 
not entitled to this, because the trustees had a 
right to exercise a discretion whether the legacy 
should be invested on real securities or in the 
funds. They exercised that right of selection: 
.and are only to be charged with the sum which 
may be lost." 

Many years previously to the' last quoted de- 
cision, Sir John Leach had ruled in Marsh v. 6 Madd. 296. 
Hunter^ that if trustees may invest in stock or on 
real security, and they lend on personal security, 
«,nd thereby the money is lost, they shall be 
answerable not for the amount of stock which 
might have been purchased, but for the principal 
money lost; because if real security had been 
iaken, the principal money only would have been 
forthcoming to the trust, and the want of real 
security is all that is imputable to the trustee. 

Marsh v. Hunter was followed by Sir James 6 Madd. 295. 
IVigram and other judges, but the opposite view 
was taken by Lord GifEord in Hockley v. Bantocky 1 Russ. 14 1. 
where an inquiry was directed as to the price 
of 3/. per cents, at the times when: the monies 
-ought to have been invested: and Lord Gif-j 
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ford's view was adopted in some cases by Lord 

Langdale. 

In this " irreconcileable conflict of authority" 

1 Be G., M. the Court of Appeal decided in Hobinson v. Eobin- 
& a, 247. ^^ 

son, that where a testator directs his trustees ta 

invest trust monies in parliamentary stocks or 

funds or on real securities, and they omit so to 

invest it, the cestuis que tncst have not the option 

of charging them with the money which would 

have been produced if it had been invested in 

the funds, but are only entitled to have the trust 

monies replaced with interest at 4^. per cent. 

Realsecuri- By the statute 4 & 5 Will. 4, c. 29 (which 

ties in Ire- 
land, received the royal assent on the 25th July, 1834), 

* ^/ ^^' *' after a recital by which it appeared that " mani- 
fest improvement had taken place in the condition 
and security of landed property in Ireland, which 
it was desirable to encourage and advance," it is 
enacted that it shall be lawful (from and after 
the passing of the act) for trustees who under 
trusts then, or thereafter to be, created, are autho- 
rized to lend money at interest on real securities 
in England, Wales or Gbeat Britain, to lend the 
same at interest on real securities in Ireland in 
the same manner in all respects as if such invest- 
ment had been expressly authorized in and by 
the trust: and that such trustees shall not on 
account of so lending money on real securities 



Digitized 



by Google 



PERMISSIBLE IIH^ESTMENTS. 105 

in Ireland, be considered in a court of equity 
guilty of any breach of trust, or held accountable 
further or otherwise than if the money had been 
laid out by them on real securities in England, 
Wales or Great Britain. . 

This act contains special provisions (1) to meet 
"the cases of loans in which minors are interested, 
•and (2) to enable the English courts to enforce 
payment of monies lent on real securities in 
Ireland " as if the said lands and hereditaments 
were situate in England or Wales." 

As to the construction put upon this act by the Confltruction 
"Court in regard to funds in Court, see Stuart v. g ^^^ ^^^ ' 
Stuart, post, p. 206. > 

In Ex parte French, where the fund was not in 7 Sim. 5io. 
Court, the Yice-Chancellor of England, on a 
petition by the teiiant for life, directed an in- 
•^uiry as to whether it would be for the benefit 
of the parties interested that the trust funds 
^ould be invested at interest on real securities 
in Ireland. 

See also -Er parte Pawlett, where Lord Gotten- i Ph. 570. 
lam, G, said, that " since the act of parliament, 4 & 5 Will. 4, 

.«-,. c. 29. 

England and Wales must for this purpose be 
taken to include Ireland." 

In the year 1847 was passed " An Act to facili- 10 & 11 Vict, 
tate the temporary investment of trust monies in ijeiand fS E ) 
the improvement of landed property in Ireland." 
f5 
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This act contains provisions enabling trustees 

having in hand monies produced by the sale of 

settled lands in Ireland to petition the Court of 

Chancery in Ireland for permission to lay out 

such monies in improvements on other settled 

lands : or to lay out monies belonging to persons 

under disability in the permanent improvement 

of the estates of such persons: and enables the 

Court, in proper cases, to give effect to such 

petition. 

22 & 23 Vict. It will be remembered that by sect. 32 of Lord 
c. 35. "^ 

St. Leonards' Act, trustees, not expressly forbidden, 

may invest the trust fund on real securities in any 

part of the United Kingdom. 

Trustees must Where trustees have power to lend on mort- 

not lend to 

one of them- gage, they must not lend to one of themselves, 

selves 

because all should exercise an impartial judgment 
1 M. & Or. 8. as to the suflBciency of the security. In Stickney 
V. Sewell the Master of the EoUs observed, that 
the testator intended that the estate should have 
the benefit of the executors' discretion: "but," 
said his Honour, " they lend to themselves: " and 
this is probably one of the many groimds upon 
every one of which the judge, in that case, 
declared that the defendant trustees would be 
liable. 
Power to lend Nor should trustees having a power to lend to 

to three does , i . 

not authorize three on a mortgage of their joint interest in 
loan to two. 
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certain premises, lend to two of them : in Fowkr v. 3 Mao. & G. 
Reynal, the trustees of an ante-nuptial settlement 
lent the whole of the trust funds to three persons, 
who afterwards hecame proprietors of and partners 
in the Yauxhall Gardens, hut no written security 
^as taken by the trustees at the time of the loan. 
One of the three proprietors subsequently retired 
from the partnership. Some months afterwards 
the trustees obtained a covenant from the two 
remaining proprietors to surrender the Yauxhall 
Gardens by way of mortgage. This mortgage 
•eventually proved a wholly inadequate security 
for the trust funds, and a suit was instituted to 
•compel the trustees to make it good. The Yice- 
•Chancellor Knight-Bruce held that the trustees 
must be considered, in having made the advance 
without security, and in having afterwards ac- 
•cepted the covenant of two only of the three joint 
debtors, to have misapplied the trust fund, and 
i^hat they had subjected themselves to the Kability 
of replacing it. 

This decision was appealed from, and the Lord 
•Chancellor Truro affirmed it. 

In Robinson v. JRobinson^ the testator directed i De G., M. 
the conversion of his residuary personal estate into T^r^pite 
money, and the investment of the money " in or ^o^<^* 
upon any of the parliamentary stocks or funds 
-or on real securities at interest." Part of the 
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Hobinsony, 
Robinson, . 

Turnpike 
bonds. 



Lord Lang- 
dale, M.B. 



Court of 
Appeal. 



personal estate consisted at the time of the testa- 
tor's death of 6,000/. turnpike bonds due from the 
trustees of the Surrey and Sussex Eoads. 1,500/., 
part of this sum of 6,000/., was paid off by the 
road trustees to the executors and was duly applied 
by them : the remaining 4,500/. they permitted to 
continue on the security of the bonds, paying the 
interest thereon to the tenant for life. The cause 
came before Lord Langdale (fourteen years after 
the death of the testator), who held that the turn- 
pike bonds ought to have been sold, and the 
proceeds invested in 3/. per cents. : and that the 
executors were liable for the amount of stock 
which might have been thus purchased. From 
this judgment the executors appealed. In de- 
livering the judgment of the Court of Appeal, 
Lord Cranworth, L. J., after pointing out that the 
order appealed from put the turnpike bonds on 
the same footing as the bank stock and other 
items of the residuary personal estate, proceeded 
as follows : " but we think that these road bonds, 
as they have been called, are real securities, on 
which, by the terms of the will, the executors were 
justified in leaving the testator's assets invested. 
There can be no doubt that they are real securities, 
indeed they are so perhaps even more emphatically 
than an ordinary mortgage." And the Court held 
that the executors were justified in leaving these 
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«eourities as fkey found them. Further on, how- Qf*^>'ff 
•ever, in Lord Cranworth's judgment occurs the proper invest- 

ment to be 

following passage : "We desire not to be under- made by 

, trustee, 

stood as giving any opinion on the pomt (not 

arising in the present case), whether the executors 

would have been justified in laying out any part 

of the general assets on turnpike securities similar 

ix) those now in question." 

In the recent case of Cavendish v. Cavendish, the 24 Ch. D. 

685. 

testator's will contained a specific bequest of all 
inonies, stocks, funds, shares, and other securities 
■•* except mortgages on real and leasehold securi- 
iies : " following Robinson v. Robinson^ Mr. Justice i De G., M. 
North held that mortgages of turnpike road tolls, 
fmd mortgages of turnpike road tolls and toll- 
houses, were mortgages on real security, and came 
within the exception in the bequest. 

Where trustees are authorized to invest in the Railway 
mortgages or bonds of a railway or other company, 
they may (under the provisions of " The Deben- 34 Vict. c. 27, 
ture Stock Act, 1871 "}, unless expressly forbidden, ' 
invest in the debenture stock, by means of which 
such company is empowered to raise the money 
which it may raise on mortgage or bond. 

In Mant v. Leith, a trustee with power to invest u Beav. 524. 
^*in any of the public stocks or funds of this 
kingdom, or on real securities," had lent 3,700/., 
part of the trust funds, to the Great Northern 
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Railway Company, who assigned the under- 
taking, &c., by way of mortgage to secure the^ 
same. It was urged in argument that this was 
not such a security as the Court would sanction in 
the case of trust funds, and that it was not " a real- 
security," but one dependent on the success of a 
mere commercial speculation. Sir John Romilly,. 
M. E., in giving judgment, said, " I am of opinion 
that thifi was not a proper investment, or such a 
one as, imder the power contained in the settle- 
ment, the trustee ought to have made. Assuming 
it to be a real security, which I am disposed to 
think, though I express no opinion on the point, 
I am of opinion that it is not suflScient for a 
trustee to show that this is an investment on real 
security. There are various other things to be 
considered, such as the nature of the property^ 
and the different conditions which may aflPect its 
value." 
29Beav. 107. In Harris v. Harris (No. 1), where trustees 
empowered to invest upon any of the parliamen- 
tary stocks or public funds of Grreat Britain, or 
upon government or real securities in England or 
Wales, or upon security of the funds of any com- 
pany incorporated by act of parliament, invested 
part of the trust funds in Gbeat Northern Prefer-*^ 
ence shares at 51. per cent., redeemable at 10/. per 
€ent. premium, the same learned judge observed. 
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"*' There can be no question, in my opinion, but 
ihat it was an improper investment. It is not an 
investment upon the security of the funds of the 
Tailway company, as debentures would be, but it 
is in fact embarking the trust funds in the specu- 
lation of the railway. It may be thought by 
some persons that no great amount of risk is 
incurred thereby, but it is clear that, under the 
terms of this settlement, it was an improper sort 
of investment, the interest being only secured on 
the profits of the concern." 

Even where the power to invest is given to the " On such 

securities as 
trustees m such wide terms as to lend " on such they may 

securities as they may approve^^ they are bound to 

■exercise a sound discretion as to value ; and if they 

lend on irregular securities (as trade buildings) 

the onus lies on them, as we have seen in Stretton 3 Drew. 9. 

T. Ashmall, ante, p. 99, to show the sufficiency o! 

the security : and see post, p. 130 et seq. 

As to lending trust monies on second mortgages. Second mort- 
^ -equitable mortgages, sub-mortgages, stock mort- ' 
gages, contributory mortgages, or mortgages of 
leaseholds, see^os^, p. 136 et seq. 

It is provided by the Improvement of Land improvemeDt 
Act, 1864 (sect. 60), that "all trustees, directors, (27 & 28 Vict. 
-and other persons, who may be directed or autho-» ^" 
Tized to invest any money on real security, shall 
{unless the contrary be provided by the instru- 
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ment directing or authorizing such investment) 
have power at their discretion to invest money in 
charges under the act, or on mortgages thereof." 
And hy the following section (61) it is provided 
that, " No charge on land made by any absolute 
order by virtue of this act shall be deemed such 
an incimibrance as shall preclude a trustee of money 
with power to invest the same in the purchase of 
land, or on mortgage, from investing it in a pur- 
chase, or upon a mortgage of the land so charged, 
unless the terms of his trust or power expressly 
provide that the land to be so purchased or taken 
in mortgage be not subject to any prior charge." 

Tartingwith Trustees when investing the trust fund on 
the money. ^ ^ c i i -ji ji 

mortgage cannot safely part with the money 

3 Sim. 266. except on delivery of the security. In Hanbunj 

V. Kirkland it appeared that a simi of stock was 

settled, on a marriage, for the separate use of the 

wife for life, remainder for the husband for life, 

remainder for their children, with power to chaiige 

the security with the consent of the wife. One 

of the trustees, in whom the wife and husband 

chiefly confided, and who, with his partners, acted 

as their solicitor, informed his co-trustees that he 

had an opportunity of investing the trust fund iii 

a mortgage at 5 per cent., and, with the consent of 

the husband and wife, he requested his co-trustees 

to execute a power of attorney to enable him t6 
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iBell the stock. The co-trustees complied without HanburyY. 

*Tn J i IT ii Kirkland* 

^inquinng into the matter. The trustee sold the 
-stock, and absconded. The co-trustees were held 
liable. Yice-Chancellor Shad well observed, "The 
i^rustees in this case have been guilty of most 
culpable negligence. It was the duty of the 
iirustees to inquire what was the intended security, 
-and who was to be the mortgagor. But they did 
not bestow a thought upon the subject . . . and 
the trustees, without exercising a single act of 
^discretion, execute the power of attorney . . . 
They took for granted the representation made to 
them by their co-trustee, who was not their 
solicitor, but was the solicitor of the wife. I am 
therefore of opinion that the trustees have been 
-guilty of most culpable negligence ; and it is my 
•duty to decree that they do re-invest the stock, 
and account for the dividends since the last pay- 
ment, and pay the costs of the suit." 

In the later case of Rowland v. Witherden^ the 3 Mac. & G. 
trustees had sold the stock and committed the 
proceeds to their own solicitor for investment on 
mortgage, by whom it was misapplied and lost : 
Lord Chancellor Truro held that the trustees were 
liable for a breach of trust, and that the cestuis 
^ue trust were entitled to relief against both the 
trustees and the solicitor, and that they might sue 
either the trustees alone, or the trustees jointly 
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•with the solicitor. "As to the liability of the 
trustees," observed his lordship, "I entertain no 
doubt. The short result of the ease is, that the 
trustees, instead of themselves seeing to the in- 
vestment of the fund, delegated that duty to their 
solicitor, who misapplied the money. The trustees 
were bound to satisfy themselves in some other 
way than by the mere assurances of their solicitor/ 
and by payments made by him as fear interest, 
that the money was really advanced on mortgage. 
But they did not even require a sight of the mortr 
gage deed, but simply paid the money to theit 
solicitor, and implicitly relied on his integrity, so 
that, in fact, in place of a mortgage of real estate^ 
their cestuk que trust might depend for aught they 
knew to the contrary, and in fact did depend^ 
upon nothing more than a personal remedy 
against their solicitor." 
Trustees for It is not proposed, in this work, to consider at 
length the subject of the duties of Trustees for 
Purchase. The question is an important one : but 
quite outside that of the usual duties connected 
with the Investment of Trust Funds, using that 
phrase in its ordinary meaning : the ultimate 
trust, where the duty to invest the fund exists, 
generally being to distribute the trust monies: 
whereas when an estate is to be purchased, it is 
usually with a view to its being strictly settled. 
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It may, however, be stated generally, that if a. 
particular fund be bequeathed to trustees to make 
^purchase, and they fail to call in the money and 
carry out the trust, they are liable to compensate 
their cestui que trust for the consequences. 

The trust, moreover, is not performed by merely 
paying the purchase-money and taking a convey- 
ance. Other duties, such as seeing to the value 
of the estate proposed to be purchased, and in- 
vestigating the title thereto, &c., are cast upon 
those who undertake the performance of such a 
trust. 

The matter is treated of at some length in Lewin, chap. 
Chap. xix. of the 8th edition of Mr. Lewin's well- 
known work. 

Speaking generally, as to permissible invest- General 
ments, it may be useful, in closiug this chapter, to 
make the four following observations : 

1. In the investment of trust funds, the trustees 
should never employ the solicitor who acts 
for the borrower. 

In Waring v. Waring, Lord Chancellor Black- 3 Ir. Ch. Eep. 

331 

hume observed on this matter as follows : " The 
employment of the same professional person, in 
the ordinary case of vendor and purchaser, is, 
from the conflicting nature of the duties which 
each employer has a right to have performed, for 
■obvious reasons highly objectionable. Practically, 
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and for the most obvious reasons, it is equally, 
if not more so, for the lender to employ the 
borrower's solicitor. Though there is not a conr 
flict of rights, there is an opposition of interests^ 
and the solicitor for the borrower must be anxious 
to remove the very difficulties which it is his duty 
to discover and suggest. There is, in short, such 
an inconsistency in the interests of each party, 
that a common agent of both can hardly do his 
duty to the one without betraying or neglecting 
his duty to the other." 

2. Trustees, when entertaining the question of 
investment, should not favour the tenant 
for life at the expense of the remain*- 
dermen. 
7 De G., M. In Raby v. Ridehalgh^ personalty was be- 
queathed to trustees on trusts for tenants for life 
with executory trusts in remainder, but without 
dbections as to investment. 

The trustees, at the instance of the tenants for 
life, abandoned their original intention of investing 
in the funds (it must be borne in mind that this 
case was decided in the year 1865, that is to say, 
some four or five years before the 22 & 23 Vict. o. 
35, was passed), and invested on mortgage so as to 
obtain an increased income, but it did not appear 
that the tenants for life approved of the particul^ 
securities which were taken, and which proved 
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insufiScient. The trustees were decreed to make 
good the loss, and the tenants for life and their 
interests in the trust funds were held liable to 
recoup to the trustees the amount ordered to be 
paid by them to the extent of the income received 
by the tenants for life respectively from the mort- 
gages. Lord Justice Turner, in delivering the 
judgment of the Court, remarked, "Assuming that 
a trustee, acting in the ordinary exercise of the 
discretion belonging to him in that character, 
could properly make such an investment {i.e., an 
investment on a mortgage) of the trust fund with- 
out any power expressly given to him to do so, it 
is dear that, in making such an investment, it is 
his bounden duty to have regard to the rights and 
interests of all parties concerned, and if it appears 
that he has made the investment at the instance 
and for the benefit of one or more of cestuis que 
frusfent, without having regard to the interests of 
the others, and loss has resulted from the invest- 
ment, that is a breach of trust for which he and 
his estate must be made responsible." 

And in Harrison v. Thexton it -was held, that ^ J^j N^- S. 

650. 
where trust funds are invested on inadequate 

security, it is the duty of the trustees, having due 

regard to the ulterior interests created under the 

settlement, to insist upon their re-investment, 

although the tenant for life refused her consent, 
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which consent was necessary to any change in the- 
investment, and although the security was one ex» 
pressly authorized by the trust. 

So, also, in cases where every change of invest- 
ment is to be with the consent of the tenant for 
life, the want of that consent will not fetter the 
action of the Court, which, if satisfied that the 
existing security is insufficient, will, independently 
of any consent, and in order to protect the interesta 
of all the cestuis que trusts^ require that the money 
should be called in and be properly invested (per 
3 It. Rep., Chatterton, V.-C, in Costello v. O'Eorke), 

Eq. at p. 184. 

And just as the Court {post, p. 204) usually 

directs a conversion into 3/. per cents, where the 

estate consists of long annuities or other security 

not of the most permanent character, so trustees, 

who must follow the practice of the Court, in the 

absence of special powers, would not be justified 

in investing trust funds settled on several persons- 

successively upon securities which by the said rule 

of the Court would be liable to be converted into 

7 Ves. jr. other securities : see Sotce v. Harl of Dartmouth. 

T -^" ,o -r. In Tickner v. Old. a testator ffave his residue 
L. R., 18 Jlq. . 

422. to trustees to convert and invest on government 

or real securities, to pay his widow the income 
for life, and after hei* death to distribute the 
corpus: he also empowered them to continue 
invested any of his government stocks or real 
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securities, and directed that his wife should be 
entitled to the income of his residuary estate from 
the day of his death. Vice-Chancellor Malins 
held that the trustees were under the will em- 
powered to retain such government securities only 
as were of a permanent character : that certain 
long annuities, which formed paxt of the estate, 
ought to have been sold, and the proceeds invested 
on permanent securities : and that the widow's 
estate was liable to recoup the testator's estate the 
amount which would have been produced by the 
sale of the long annuities, she having received in 
her lifetime the whole proceeds till they expired. 

3. Any conditions annexed to the power to 
invest, or vary investments, should be 
observed strictly. 

In an early case (Bateman v. Davis), it appeared 3 Mad. 98. 
that power was given to the trustees of a marriage 
isettlement with the written consent of the plain- 
tifE (the wife), if living, to pay and apply a sum 
6f 1,500/., out of a sum of 6,000/. bank reduced 
annuities, for the advancement of the husband. 
The trustees sold out 1,600/. stock, without the 
written consent of the plaintiff, and paid the same 
to the husband. Afterwards by deed the plaintiff 
declared that the sale of the stock and payment 
to the husband were with her full consent and 
approbation. The Yice-Chancellor (Sir John 
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Leach) said that the trustees could not justifjr 
their breach of trust by alleging the subsequent 
approbation of the plaintifP: the actual advance- 
to the husband created a pressure on the judg-r 
ment of the plaintiff, which gave to her subse- 
quent approbf^tion a very different character from 
the free consent required by the settlement. Ther 
^states of the trustees were ordered to refund the 
stock, and pay the costs of the suit. 
37 L. J., Ch. But in Stevens v. Eobertson, an investment waa 
made without the required consent, and it was 
held that a cestui que trust who, being sui junSy^ 
hf^d acqiuesced in and adopted, the investment,, 
could not afterwards make the trustees liable. 
The facts were shortly as follow :-^the trustees- 
were authorized to invest in securities issued by 
any incorporated public company paying a divi- 
dend or guaranteed income, and with the consent 
in writing of the tenant for life (notwithstanding 
her coverture) to vary the trust funds and secunn 
ties; the trustees without consent invested in 
debentures of a railway which were afterwards 
paid off, and the money then received was without 
consent re-invested in the debentures of another 
line, the dividends being guaranteed by the con-, 
tractors. The tenant for life and her husband 
(the plaintiff) joined in signing receipts for divi-« 
dends from the latter investment till the qon- 
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tractors failed. After the death of the wife the 
plaintiff received one dividend. The marginal 
note of the case says, "On a bill filed by him 
against the trustees of the settlement, to make 
them liable for a breach of trust. — ^Held, that the 
previous consent in writing of the wife was not 
required to an investment by the trustees; and 
that he could not now make them liable for a 
breach of trust." Vice-Ohancellor Stuart appears 
to have arrived at this decision mainly on the 
grounds that in this case no previous consent in 
writing was required, and that the signing printed 
receipts for dividends was such a consent to the 
transposition of the securities as acquitted the 
trustees of responsibility for a breach of trust 
with respect to them. 

4. Trustees should avoid making any invest- 
ment which subjects the trust funds to th(9 
control of any one of the trustees singly. 
In Lewis v. Nohbs an authorized investment s Oh. D. 591. 
was made by two trustees in Russian Railway 
and Egyptian Bonds ; but each of the two trustees 
retained a moiety of the bonds held in trust, and 
which passed by delivery ; and one of the trustees 
committed a breach of trust ; it was held that the 
other trustee was liable to make good the loss sus- 
tained. Vice-Chancellor Hall said that he was of 
opinion that the trustees were authorized by the 

G, G 
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proviso in the will to invest the trust funds in the* 
bonds ; " but/' continued his lordship, " though a 
proper investment, I think that the defendant 
Nobbs did not discharge his duty in allowing his- 
co-trustee to retain possession of one half of the 
bonds, and the course pursued enabled the co- 
trustee to improperly deal with them. The duty 
of the trustees was to make an investment in the 
names of both, so that the bonds should not be 
transferable without the action of both, or, as the 
bonds were transferable by delivery, care should 
have been taken that there could not be any 
improper disposition of them. The arrangement 
made by the defendant Nobbs being improper, he 
is liable for the illegal dealing with the moiety of 
the bonds of his co-trustee." 

Sect. 12731. As stated in Mr. Justice Story's work, the rule 
is that " Joint trustees are responsible for the act& 
of each other, in the misapplication of the trust 
funds, where they have put the fund in the power 
of one of their number." 

31 Beav. 330. So in Consierdine v. Consterdinej the Master of 
the EoUs said that trustees ought not to allow 
part of the testator's estate to remain on shares, 
as invested by the testator himself, which, by the 
rules of the company, could only stand in the 
name of a single trustee. Though where shares 
in such a company are specifically bequeathed to 
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three trustees, they were held justified from the 
nature of the case in taking the shares in the 
name o^ one of themselves. 

Nor should a trustee pl£U5e trust money in a 
bank payable to either of the co-trustees. The 
decision of the Lord Chancellor in Ireland in 
Kilbee v; Sneyd is so at variance with the prin- 2 Moll. 1S6. 
ciple of the other cases " that," observes Mr. Lewin, 8th ed. p. 297. 
" no trustee or executor could be advised to rely 
upon it in practice." See Clough v. Bond. 3 My. & Or. 
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CHAPTEE IV. 

OF INVESTMENTS NOT PERMITTED. 

Personal j^ regards a loan of trust funds upon personal 

security. 

At p. 926. security, the rule is thus stated in Spence's^ 
Chancery Jurisdiction : " Trustees and executors 
are not justified in lending any part of the trust 
funds on personal security, unless expressly 
authorized so to do. Nor are trustees or execu- 
tors justified, unless under a clear authority for 
that purpose, in leaving the trust fund out on 

Sect. 1274. personal security." And Mr. Justice Story, 
writing on the same subject, remarks, "If 'a^ 
trustee should invest trust monies in mere per- 
sonal securities, however unexceptionable they 
might seem to be, in case of any loss by tho 
insolvency of the borrower, he would be held 
responsible ; for in all cases of this sort. Courts of 
Equity require security to be taken on real estate, 
or on some other thing of permanent value. Nay, 
it will be at the peril of the trustee, if trust money 
comes to his hands (such as a debt due from a 
third person), to suffer it to remain upon the mere- 
personal credit of the debtor, although the tes* 
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tator, who created the trust, had left it in that 
very state. The principle is even carried further: 
^nd in cases of personal security taten by a 
trustee, he is made responsible for all deficiencies, 
^nd is also chargeable for all profits, if any are 
made. So that he acquires a double responsibility, 
although in such cases he may have acted in entire 
^ood faith, in the exercise of what he supposed to 
be a sound discretion." 

It may be remarked at the outset that where 
inhere is a power to lend on " personal security," it 
may mean on the security of personal property, or 
the personal undertaking of the borrower (Lewin 8th ed. p. 317. 
on Trustees) ; where the last-mentioned power 
was given, and trustees lent upon a note of hand, 
the Court, in Picard v. Anderson, allowed the loan, L- B., 13 Eq. 

608. 

but ordered a bond to be taken. 

It is true that in Harden v. Parsons the Lord i Eden, 145. 
Keeper (Lord Henley) said, " The lending trust 
money on a note is not a breach of trust without 
•other circumstances crassce negligentice. That is 
plain from the case of Ryder v. Bickerstethy where 
a sum of money was left to be placed out on 
security, with the best interest that could be got. 
The executor had lent it on a note without interest. 
Did the Court say that it was a clear breach of trust 
to lend it on a personal security ? No." In Walkei* 2 Sw. 1. 
V. Symondsj Lord Eldon, C, referring to Lord 
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Henley's judgment in Harden v. ParsonSj eaid, 

2Sw. at p. 62. « The judgment in Sarden v. Parsons is, in more 

respects than one, a curious document in the 

history of trusts as administered by this Court." 

Lord Eldon then quoted the passage cited 
above from that judgment, and then proceeded as 
follows : — " The fact is that the Court said, yes : 
declaring that the trustee having placed out the 
money neither at interest, nor on security, had 
committed a direct breach of trust in both respects." 

The doctrine of Lord Henley (afterwards Earl 
of Northington, C), must be considered as clearly 
overruled, and the rule is established beyond 
question that the investing of trust money on 
personal security is a breach of trust. 

In Holmes v. Dring^ where executors had lent 
the money of the plaintiff (an infant), on the 
private security of a bond. Lord Kenyon said, " It 
was never heard of that a trustee could lend an 
infant's money on private security. This is a rule 
that should he rung in the ears of every person who 
acts in the character of trustee, for such an act 
may very probably be done with the best and 
honestest intention, yet no rule in a Court of 
Equity is so well established as this." The fact 
that the money is lent on the joint security of 
several obligors will not alter the case. In the 
2 Cox, 1. case last quoted Lord Kenyon said, " The bond of 
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several persons cannot be distinguished from the 

bond of one person." Nor will the circumstance Testator's 

that the testator himself was in the habit of be followed. 

lending on personal security to a particular person 

better the trustee's position, should he continue 

to lend to that same individual : see Styles v. i Mac & a. 

422. 

Guy, 

Even where trustees were authorized — as in 
Langston v. OlUvant — to place out trust monies on Geo. Cooper, 

33. 

^^ real or personal security as should he thought 
^uffident^* and the will declared that the trustees Accommoda- 
should not be answerable for any loss which should permitted, 
happen without their wilful default or neglect, the 
•defendant trustees, who had lent the monies to 
the husband of the tenant for life on his bond 
(advancing at the same time and on the same 
security 600/. of their own money) were held liable 
on the bankruptcy of the husband several years 
after the advance. Sir William Grant was of 
opinion that the authority given did not extend 
to an accommodation, which was what had really 
taken place. 

In Spenoe's Chancery Jurisdiction, it is stated At p. 926. 
that an authority to trustees to knd on smh per- Investment in 

trade. 
sonal security as they shall think sufficient will not 

justify them in lending the trust money to the 

husband who is in trade, or to any trading con- 

<jem: and in support of this proposition the 
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10 Mod. 490. learned author refers to the case of Cock v. Good- 
fellow. 

Sect. 1277a. Mr. Justice Story says, that if a trustee loan 
the trust money to others {L e,, in trade) who know 
of the breach of trust thus committed, the cestuis 
que trust may follow the money into their hands, 
but they cannot claim any profits which they may 
have made beyond legal interest, but are limited 
to the compensation stipulated by the borrowers, 
if that is not less than the trustee could have 
realized in a prudent investment. 

6 Jur., N. S. The case of Stroud v. Gwyer^ is referred to as 
the author's authority for this proposition. 

Investment in ^or cases where the trustee has invested the 

business. ^^*^ trust fund in his own trade, see post. Chap. V. 
p. 148 et seq. 

3 Jo. & Lat. In the head-note to Cummins v. Cummins (de- 

64. 

Change in cided in Ireland by Lord Chancellor Sugden), it 
firm, wh^ ig stated that though the settlor should authorize 

money left on ^ 

personal the trustees to continue the trust funds upon the 

security. ^ ^ '' ^ 

personal security of a trading firm, in which he 

had invested them, yet the trustees are guilty of a 

breach of trust, if, upon a change taking place in 

the firm, they permit the fund to remain upon the 

personal security of the new firm. 

1 Y. & CoU. In Boss V. Godsallj the trustees of a marriage 

Insolvency of settlement were empowered and required at any 

husband. ^jm^ qj times at the request in writing of the wife 
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"to advance part of the trust monies to the husband 
on the security of his bond. 

After the marriage the husband was imprisoned 
for debt and took the benefit of the Insolvent 
Debtors' Act. The wife then applied to the trus- 
i;ee for a loan to the husband according to the 
terms of the settlement. The trustee refused 
to make the advance. Vice-Ohancellor Knight* 
Bruce held, that such a change had taken place 
in the circumstances of the husband, as rendered 
the clause inapplicable to him, and consequently 
that the trustee was justified in refusing to lend 
the money. 

In Trafford v. Boehm, the trust was, until a 3 Atk. 440. 
proper purchase of lands could be found, to invest private com- 
i:he trust money on " government funds or other ^^'^' 
-good securities.^^ A large sum was invested by the 
trustees in the puroheise of 7,000/. South Sea stock. 
South Sea stock fell considerably, and a loss was 
•sustained upon the sale thereof. Lord Hard- 
^cke, C, said, that neither South Sea stock nor 
Bank stock were considered good security, because 
it depends on the management of the directors 
^nd governors, and is subject to losses : " for in- 
stance," said his lordship, " it is in the power of 
the South Sea Company to trade away their whole 
45tock while they keep within the terms of their 
charter." 

g5 
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It may, therefore, be stated generally that 
trustees may not invest trust funds upon the 
stock of any private company. 
Expresmona There are to be found in some of the cases, 

insufficient to , , 

justify loan in which the rule against lending trust monies on 
secuiify. personal security is referred to, certain expressions 
which, it has been urged, justified loans on per- 
sonal security by the defendant trustees: but 
which expressions, in the opinion of the Court, 
did not justify such advances : it may be useful 
to glance at two or three of these cases. 
5 Ves. 794. In Pocock V. Eeddington the trust created by the 
testator's will was, during the minority of the 
testator's children, " to increase and improve " the 
residue of the monies, representing rents of free- 
hold estates, receivable under a term of ninety- 
nine years created by the will, " by placing the 
same out at interest as the trustees should see occa- 
sion,'^ and to convert the residuary personal estate 
into money " and place the same out at interest at 
their discretion.'^ After investing certain of the 
trust monies in the funds from time to time, 
the sole trustee (one having predeceased the tes- 
tator) eventually sold large portions of such 
investments and lent the proceeds of these sales 
upon personal security : the two persons to whom 
these advances were made afterwards failed, and 
the trust monies so advanced were lost. The de- 
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iendant insisted on his discretionary power under ■^<'^?jf* ^• 

•^ ^ Beddtngton^ 

the wiU. The Master of the Eolls (Sir E. P. 
Axden) held the trustee liable. His Honor said, 
*' It it is not objected that he laid out these several 
sums (the sums in question) in the funds: but 
upon further inquiry, it came out that, instead of 
permitting the property to lie there, he had vejy 
imprudently, and, I must say, very improperly, 
taken upon himself to lend the money of his 
wards to his own friends, and upon personal 
security. . . . That is a transaction that it is 
impossible to permit to pass without animadver- 
sion and without reprobating it in the strongest 
manner." 

In Wilkes v. Steward the will empowered the G^eo. Cooper, 
•defendants (the executor and executrix) to lay 
out the legacy in the funds " or on such other good 
security as they could procure and should think safe : " 
ihe discretionary power given by the testator was 
relied on by the defendants' counsel as justifying 
them if (as the fact was) they had laid out the 
money upon bond. Sir "William Grrant, M. E.j 
was clearly of opinion that the defendants had 
no power to lay out the money upon personal 
security. 

In Keatjs v. Lane the investment clause em- 3 ir. Rep., 

Eq. 1. 

po^^ered the trustees, with the consent of the 
ienaiit for life, to invest the trust funds, amongst 
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other securities, " in real or personal or government 
aecuritieB in Ireland,^^ The trustees lent the fund 
to the tenant for life upon his bond, with a policy 
of assurance on his life as collateral security : the 
Lord Chancellor of Ireland held that this loan 
was a breach of trust. 
2 MoU. 634. In Fitzgerald v. Pringle the wife's portion was 
upon marriage settled upon the usual trusts for 
husband and wife and survivor for life with re- 
mainder to their issue, with power to the trustees 
to call in " and lay out the money at greater interest 
if they could.^^ The trustees sold a certain amount 
of stock, and laid out the proceeds of sale on an 
annuity for one life, and insured the life. Lord 
Chancellor Manners held that the purchase of the 
annuity was not a proper disposition of a trust 
fund so settled. 
L. R., lOEq.- In Stewart v. Sanderson the trust was "to lay 
Insufficient ^^* ^^^ invest, or continue invested, the sum of 
appropria- 15,000/., in Or upon government, real or personal 
security, or in such stocks^ fundsj or shares as they 
(the trustees) might in their absolute discretion 
think fit : " the income was to be paid to the 
testator's wife for life for her separate use, and 
subject to the provision for his wife, the testator 
gave the 15,000/. in trust for his children on 
attaining twenty-one equally. When the Buit 
was instituted some of the testator's children were 
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•still infants, and the investments representing the 
15,000/., included 71. per cent, preference stock, 
tind 71. per cent, guaranteed stock in certain rail- 
ways. The greater portion of these investments 
had been made by the testator, and had not been 
converted, Vice-Chancellor Malins held that the 
infants could not be bound by such an appropria- 
tion. "It is true," he said, "that the trustees 
liave a wide discretion given them by the will, 
since they may invest the money in government, 
real or personal security, or in such stocks^ funds^ 
or shareSy as they may in their absolute discretion 
think Jit. But the doctrine of the Court is, that 
any appropriation of fimds, the interest of which 
is given to a person for L'fe and the capital to 
remaindermen, must be in securities of a perma- 
nent character. . . . The trustees have ample 
power to invest as they think fit, but that does 
not enable them to invest upon securities which, 
at the time, are commanding a higher rate of 
interest, in consequence of their being determin- 
able." The minutes declared that there had not 
T)een a suflBcient appropriation of the 15,000/., and 
that the trustees were bound to make a proper 
appropriation of that sum, or equivalent securities. 

Where trustees have power to invest in the Precautions 
ahares of any company, they should, before invest- ing in shares 
ing, inform themselves as to the constitution of ^ a company. 
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the company and its rights against its shariB- 
-21 Ch. D. holders. In the New London and Brazilian Bank 
V. Brocklebankf trustees having such a power 
invested in the shares of a company by the articles 
of which it was provided that the company should 
have a first and paramount charge on the shares 
of any shareholder for all monies owing to the 
company from him alone or jointly with any other 
person, and that when a share was held by more 
persons than one, the company should have a like 
lien and charge thereon in respect of all monies so 
owing to them from all or any of the holders 
thereof alone or jointly with any other person. 
One of the trustees was a partner in a firm which 
went into liquidation, owing the company a debt 
which had arisen long after the registration of the 
shares in the names of the trustees. It was held 
both by Yice-Chancellor Bacon, and by the Court 
of Appeal, that the bank had a lien on the shares 
for this debt which must prevail over the title of 
the cestuis qm trust. At the close of his judgment 
in the Court of Appeal, Sir George Jessel, M. R., 
said, " It must not be assumed from anything I 
have said that because the trustees were authorized 
to invest in the shares of any company, they were^ 
justified in investing in the shares of a company 
whose articles contained provisions such as those 
now under consideration." 
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It is stated generally by Mr. Justice Story, that Sect. I273c. 
''* trustees liave no power to make the cestuis qtie 
trust parties to any co-partnership or joint stocks 
-company; and if they assume any responsibility 
by way of subscription for shares subject to future 
<jalls, the obligation will be considered a personal 
one, on the part of the trustee, unless in the act of 
subscription pains are taken to guard against any 
such implication, in which case the extent of his 
liability wOl be solely a question of construc- 
tion." And as his authority for this proposition, 
the learned author cites the case of Lumsden v. 4 Macq. 

H. L. C. 950. 

Buchanan: see also Buchans case {City of Glasgow 4 ^pp q^^ 
Bank) in which Lumsden v. Buchanan was cited. ^^^' 

It should be borne in mind that by the 30th Trustee is a 
section of the Companies Act, 1862, it is enacted under Com- 
that, " No notice of any trust, express, implied, or ^^^^ 
•constructive shall be entered on the register, or be 
receivable by the registrar, in the case of com- 
panies under this act, and registered in England 
or Ireland.'' And it has been decided that if the 
name of the trustee is on the register, he is liable 
to the company for calls, and the insufficiency of 
the trust estate is no defence. See East of Eng- 2 Dr. & Sm. 
land Banking Company^ and Ee Phoenix Life ' 
Assurance Company. 

By the Colonial Stock Act, 1877, s. 12, it is 40 & 41 Vict, 
^apted that " a trustee shall not apply for, or hold coioniai 

stock. 
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a stock certificate to bearer issued under this act, 
unless expressly authorized to do so by the terms 
of his trust.'* 

Leaseholds MORTGAGES, 

for lives. 

16 Beav. 600. In Mockod V. Anneski/y the sole trustee of a 
settlement (whereby a sum of 10,000/. was settled) 
lent a large portion of the trust fund (7,320/.) 
upon mortgage of estates in Ireland which were 
held for lives at a rent of 421/. 12s. llrf., with a 
covenant for perpetual renewal on payment of a 
peppercorn: the trust being for the trustees or 
trustee to lend to a person named in the deed " at 
interest on the security of any freehold, leasehold 
or copyhold messuages, lands or other heredita- 
ments of competent value, in any part of England 
or Ireland," and also, that it should and might be 
lawful in case the 10,000/. or any part of it should 
not be advanced to the person named in the deed 
" to lay out and invest the 10,000/. in their or his 
name or names in the public funds of the United 
Kingdom of Gfreat Britain and Ireland, or upon 
government or real security in England, Ireland, 
Scotland or "Wales." The advance having been 
made as above mentioned, and not to the person 
named in the deed, it was contended that on a loan 
to any other person, the security must be a " real 
security," and that a power to lend on "real 
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security " did not authorize a loan on the security Macieod v* 
of the leaseholds. The Master of the Eolls con- 
sidered that where a power is expressly given to 
trustees to invest trust money on land in Ireland, 
they would not be precluded from investing it in 
leaseholds perpetually renewable with a head rent, 
that being the common tenure of land in Ireland : 
but considering the large head rent, always to be 
paid, his Honour hardly considered it safe for a 
trustee to advance money on such a security to 
A greater extent than is allowed by the Court 
to be advanced on a freehold house: namely, 
one-half. 

In Lander v. Weston^ where the trusts for in- 3 Drew. 389. 
vestment of the settled fund were upon govern- ^g^^^g ^* 
ment or real securities, or in purchase of land, l^^e interest in 

' ^ ' real estate, 

the trustees sold the stock and invested it on with policy, 
mortgage to the husband on his bond, his life 
interest in real estate, and certain policies: the 
transaction was held by Vice-Chancellor Kin- 
4ersley to be a breach of trust. " It has been sug- 
gested," observed his Honour, "that the securities 
.^ven were within the power, because there was 
the security of real estate : and that it was legiti- 
mate to sell the stock, although the trustees might 
have been liable for any imperfection of the 
security: but I think, if I were to hold that, I 
should be opening the door to breaches of trust." 
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Leaseholds It appears at one time to have been considered 

for years. 

that where there was a power to lend on mortgage 
of real estate, there was no objection on principle 
to an investment on a long term of years at a 
peppercorn rent. It was said, however, by Sir 

s Ch. D. 492. Greorge Jessel, M. E.; in In re Chennell^ that he 
had always understood that a leasehold security 
^Q&y primd facie y an improper investment of trust 
money, and that it lay on the trustee to justify it: 
and that it would be justified if the leaseholds 
were held at a peppercorn rent, for a long term, 
without covenants, and without impeachment for 
waste. This was an observation made during the 
argument: in his judgment, the same learned 

At p. 508. judge observed, that in his opinion " as a general 
rule, a trustee empowered to lend money upon real 
securities is not entitled to lend the money upon 
mortgage of a leasehold estate. By that I mean 
{hsiiy prirnoL fadey it is a breach of trust." And in 
the same case Lord Justice James said, " I think 
it is very desirable that trustees should be warned 
that they must not, without express authority, lend 
money on leasehold securities." In the later case 

14 Ch. D. of In re BoycPs Settled Estates, the late Master of 

626. 

the Eolls, Sir Greorge Jessel, said, " I desire to 
express my opinion, that, as a general rule, long 
terms of years do not answer the description of 
* real securities.' " 
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It was pointed out by the same learned judge, 
in In re Chennell, that in former times an owner 8 Ch. D. at 
in fee generally mortgaged by granting a term, 
and that if such a security would be proper, it 
would be difficult to say that a mortgage by assign- 
ment of a long term at a peppercorn rent, without 
impeachment of waste, was an improper security. 
However, by the provisions of the recent Convey- 44 & 45 Vict. 

• A /l X t L C. 41, 8. 65, 

ancmg Acts, long terms of years at a peppercorn and 45 & 46 
rent may, in the cases provided for by these acts, s. ii. * ' 
be- enlarged into a fee simple, and the question 
discussed in the two cases last cited may usually 
be avoided by the exercise of the powers contained 
in these acts. 

It appears that where trustees are authorized Short lease- 

1 • ■ I. 1 o -i.fl holds with 

and required at the mstance of the tenant for life covenants. 
to invest the trust fund in the purchase of lease- 
holds, they have no option if the tenant for life 
insist upon his right. The head-note to Cadogan 2 Drew. 227. 
V. Earl of Essex is as follows : " By a deed power 
was given to trustees, and they were required^ with 
the approbation of the tenants for life, to invest in 
the purchase of leaseholds : Held, that it was com- 
pulsory on them to invest, when called upon to 
do so by the tenants for life." Vice-Ohancellor 
Eindersley said, the case came within Beauclerk v. 8 Beav. 322. 
AshbumMm, where the words were with the "con- 
sent and direction " of the tenant for life. 
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General rule But, as a general rule, it need hardly be said 

as to short ' & > J ^ 

leaseholds, that upon trustees, lending on the security of 
leaseholds of short duration and encumbered with 
covenants and forfeiture clauses, the onus would be 
cast of showing the perfect propriety of such an 

€ Beav. 205. investment : see Fuller -v.Knighty where the invest- 
ment of part of a trust fund, which should have been 
laid out on freeholds, on the security of leasehold 
estates, was admitted to be a breach of trust, and 
was so treated by Lord Langdale in his judgment. 

51 Ch. D. 390. And see the recent case of Bahin v. Hughes, 

Second Trustees should not advance trust monies upon 

mortgages. 

14 Beav. 291 ^ BGCond mortgage. In Norris v. Wright^ where 

the trust was to invest the trust monies in the 
funds, or " at interest upon government securities 
or real security in England," and part of the trust 
f imd had been advanced upon a second mortgage 
of an estate in Northumberland, Lord EomiUy 
said, " I beg, however, that it may not be under- 
stood that I sanction the propriety of trustees 
lending money on a second mortgage, when they 
do not get the legal estate. I do not know that 
that has ever been determined, and I do not mean 
to express an opinion, that a trustee is ever 
justified in lending money on real security when 
he does not get the legal estate." 

15 Beav. 221. And in Drosier v. Breretoriy where the trust was 

to invest in the funds or " on real securities," and 
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the trustees lent part of the fund on a second mort- 
gage of house property, Lord Eomilly said, " It 
appears that part of the money was invested on a 
second mortgage of house property ... I have 
no doubt that it was a breach of trust to lend this 
money on a second mortgage of house property." 
See also the judgment of the Lord Chancellor, 
Lord Cran worth, in Lockhart v. Reilly, i De G. & J. 

The objections to such securities are obvious : the 
principal ones may be summarised as follows : — 

1. In making such advances the trustees get 

neither the legal estate, nor the title deeds. 

2. If first mortgagee bring his action for fore- 

closure, the trustees forfeit their interest, 
imless they redeem. 

3. The first mortgagee may sell the property 

at a great disadvantage, and the trustees 
cannot prevent it unless by redemption. 

4. Mortgagor may obtain an advance upon a 

third mortgage, without disclosing the 

second; and the third mortgagee might 

get in the first mortgage, and tack his 

original mortgage to it, and squeeze out the 

second (trustee) mortgagee. 

Nor should trustees advance the trust fund Equitable 

upon a deposit of title deeds. In the case of 

SwaffieM v. Nelson, where the trust for investment "W". N. 1876, 

. . . ?• 265. 

was "to invest upon real or government securities," 
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the trustee lent a sum of 5,700/. upon an equitable 
mortgage by deposit of title deeds, with an under- 
taking by the mortgagors to execute a legal mort- 
gage when called upon. The plaintiflFs sought ta 
have the monies so advanced brought into Courts 
On behalf of the defendant trustee it was contended 
that the investment was an investment upon "real 
security " within the terms of the trust : and that it 
had never been decided that an investment on 
equitable mortgage was unauthorized where there 
was power to invest upon real securities. Sir 
George Jessel, M. E., said, that it had never been 
decided that an investment upon equitable mort- 
gage was unauthorized when there was power to 
invest on real securities, became it had always been 
assumed to be the law of the Court without calling for 
decision. His lordship ordered the defendant to 
pay the money into Court within six months. 

Contributory Trustees should not join in contributory mort- 
mortg^ges. 

gages, SO as to mix up the trust fund with the 

monies and rights of strangers. 
30 Ch. D. In Smethurst v. Hastings (antCy p. 46), where 

Sub-mort- trustees, haviQg power to invest on leasehold 
gages- securities, invested on sub-mortgages of leasehold 

houses, it was contended by the plaintiffs (the 
beneficiaries), that a sub-mortgage is not a secu- 
rity on the property originally mortgaged, but 
only upon the money due under the original 
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mortgage ; that being only a mortgage of a 
mortgage debt, it is nothing more than a personal 
security. On behalf of the defendant trustees it 
was urged that a sub-mortgage might afford a 
double security, as securing the benefit of not only 
the covenant of the sub-mortgagor, but also, by 
the assignment of the original debt, the benefit of 
the covenant of the original mortgagor. Vice- 
Chanoellor Bacon thus alluded to the question in 
his judgment : " It has been suggested," he said, 
**by the plaintiffs that this form of security is 
objectionable, but I do not know that it is a 
matter of any importance so far as relates to the 
mere form of the security, since it contains Carr's 
(the sub-mortgagor's) covenant for payment, and 
an assignment of the original power of sale." 
Beyond this the learned judge does not appear to 
have given any decision upon the point. 

A trustee, under an ordinary power to vary secu- Stock morfc- 
rities, may not lend a sum of stock on a mortgage 
of real estate conditioned for replacement of the 
specific stock on a future day, and the payment of 
half-yearly sums equal to what would have been 
the dividends in the meantime. In Whitney v. L. R., 4> Ch. 
Sewelly where the trust for investment was to 
invest " in government or parliamentary stocks of 
Great Britain, or upon real securities in England 
or "Wales," with power to vary the investments as 
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. occasion miglit require or as should be thought fit, 

and the trustee sold a sum of consols, part of the- 

trust estate, and invested the proceeds on a stock 

mortgage, it was held that this was an improper 

investment. Sir Gr. M. QifEard, L. J., observed, 

" Then as regards the stock mortgages, I have no 

hesitation in saying that under the usual powers 

to vary securities, a loan upon a stock mortgage is 

not a thing which is justified by those powers^ 

It must not be a stock mortgage, but a mortgage 

in the ordinary way for securing certain fixed 

capital." 

RaUway As to this class of security, see ante^ pp. 109 et seq.^ 

mortgages. 

and the cases there referred to. 

29 Beav. 213. In Ehedm V. Wesley y a testatrix bequeathed her 

. residuary estate to her executors, upon trust to 

Deposit convert and invest " in government stocks in the 

account. 

Bank of England," until a suitable investment in 

leaseholds was foimd. The will contained a 
declaration that the trustees should not be account- 
able for involuntary losses or for any hanker^ &c.> 
with whom the trust monies should be deposited 
for safe custody. At her death a sum of cash wa& 
deposited at interest to her credit in the Union 
Bank of London. Shortly after her death the 
executors drew it out, and one of them paid the 
greater part of it into the Eoyal British Bank on 
a deposit account in their joint names. The bank 
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stopped payment some months after, and a loss 

accrued. The Master of the EoUs held both 

trustees liable; he said, "It was an investment, 

not a deposit. The executors drew out the money, 

and invested it in another security not authorized 

by the wiU." 

It will be gathered from the cases cited at greater (General ob- 
servations on 
or less length in this chapter, that trustees must the oases 

ref 6F]?ed fio 

exercise the greatest possible caution before they 
venture to invest trust moneys upon personal 
securities, even where the discretion given to them is 
apparently of the widest possible description. 

In such a case, for instance, as Fitzgerald v. 2 Moll. 634. 
Pringle^ where the trust was to call in the trust 
fund " and lay out the money at greater interest if 
they could^^ we have seen (flnte^ p. 132) that the 
purchase of an annuity for one life — ^which life 
the trustees insured — was held by the Lord Chan- 
cellor in Ireland to be an improper investment of 
funds settled upon the husband and wife and the 
survivor of them for life, with remainder to their 
issue. So it would appear that the trustee must 
look not only at the words used in the investment 
clause, but also at the parties who are intended 
to benefit by the instrument creating the trust ; 
and though the widest possible discretion be given 
to him, he will not be justified in exercising that 

G. H 



Digitized 



by Google 



146 THE INVESTMENT OF TRUST FUNDS. 

discretion so as to favour the tenant for life at the 
expense of the remaindermen. 

It is the duty of the trustee, in a word, in every 
case, whether the instrument contains no invest- 
ment clause at all, or whether it gives the widest 
possible powers and discretion to the trustee, in 
regard to investment, to look at all the objects 
and intentions of the trust; it is conceived that 
in the one case as much as in the other he i& 
boimd to see that the trust fund is not placed in 
any jeopardy, and that one class of beneficiaries^ 
does not benefit at the expense of another. Thua 
the prudent trustee will avoid being led away by 
words which at first sight may appear to give him 
absolute, ■ unfettered, and irresponsible power, as- 
regards investment, over the trust fund. 

The following extract from the judgment of 
3 My. & Cr. the Lord Chancellor, Lord Cottenham, in Clougk 
V. Bondy may appropriately close this chapter : — 

"It will be foimd to be the result of all the 
best authorities on the subject, that, although a 
personal representative, acting strictly within the 
line of his duty, and exercising reasonable care 
and diligence, will not be responsible for the 
failure or depreciation of the fund in which any 
part of the estate may be invested, or for the 
insolvency or misconduct of any person who may 
have possessed it, yet, if that line of duty be not 



at p. 496. 
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strictly pursued, and any part of the property be 
invested by such personal representative in funds 
or upon securities not authorized, or be put within 
the control of persons who ought not to be in- 
trusted with it, and a loss be thereby eventually 
sustained, such personal representative will be 
liable to make it good, however unexpected the 
result, however little likely to arise from the 
course adopted, and however free such conduct 
may have been from any improper motive. Thus 
.... if he leave money due upon personal 
security, which, though good at the time, after- 
wards fails. And the case is stronger if he be 
himself the author of the improper investment, 
as upon personal security, or an unauthorized 
fund." 



h2 
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CHAPTEE V. 

OF PROFITS MADE BY THE TRUSTEE OUT OF THE 
TRUST ESTATE. 

There is, perhaps, no rule in Equity more firmljr 
estabKshed than this — that a trustee shall make- 
no profit by his office. 
L.R., 7H.L. It is referred to by Lord Hatherley, in Vyse v^ 
rX stated -^^^^^j ^ " ^^ weU-established principle that na 
trustee can be allowed to make one pound of 
advantage out of the trust money which is com- 
mitted to his trust, with a view to the profiting^ 
himself at the expense of his cestuis que trust, or 
at the cost of putting trust property in jeopardy 
in order that he may profit by the use he makes^ 
of it." 

In every case, therefore, where a person clothei 
vdth a fiduciary character gains an advantage by 
availing himself of his situation as a trustee, a 
constructive trust is raised by a court of equity ; 
and the trustee will be decreed to hold for the 
benefit of his cestui que trust. 
Sect. 1277. Mr. Justice Story observes, " In regard to inte- 

rest upon trust funds the general rule is that, if 
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a trustee has made interest upon those funds he 
jshall be chargeable with the payment of interest. 
In some cases courts of equity will even direct 
annual or other rests to be made: the effect of 
which will be to give to the cestuis que trust the 
benefit of compound interest. But such an inter- 
position requires extraordinary circumstances to 
justify it. Thus, for example, if a trustee, in 
manifest violation of his trust, has applied the 
trust funds to his own benefit and profit in trade. 
• . . The true rule in equity in such cases is to 
take care that all the gain shall go to the cestui 
que trmt.^^ And in the next section the same Sect. I277a. 
author writes, "It seems to be considered as 
^tled in the English Chancery, that if a trustee 
himself put the trust money into hi^ own busi^ 
ness, by which he realizes a profit beyond the 
rate of interest on the public stocks or other 
proper securities for the investment of trust funds, 
or even beyond the legal rate of interest, the cestui 
que trust is entitled to such profit.'* 

It may be useful here to examine some of the Examinatioa 
earlier cases in which this doctrine is set forth. cases!^^ ^^ ^ 

As far back as the year 1799, when the case of 
JPiety V. Stace was decided by the Master of the 4 Ves. 619 a. 
EoUs (Sir E. P. Arden), the .rules referred to in 
his judgment are spoken of by that learned judge 
as " so well underatood, that it is waste of time to 
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Piety V. stace, repeat them." The testator, in Piet^ v. Stace^ 
gave all his personal estate to the def endaat Stace 
and two other persons, whom he appointed exe- 
cutors, upon trust as soon as conveniently might 
be after his decease to sell and convert into ready 
money all such parts of his personal estate as 
should not consist of money, and to place the 
same out in the public funds, or upon mortgages, 
(w* other good and sufficient securitieSy with full 
power to call in and again place out the same in 
such manner as they should think fity and to pay 
the dividends and interest to certain persons for 
their lives, and after the decease of these persons 
to dispose of the capital as by his will directed. 
Stace alone proved the will, the other executors 
having renounced. This bill was filed claiming 
an account against Stace, with interest at five per 
cent, on the balances in his hands, and it appeared 
upon his answer that he had called in part of the 
testator's property, that was out upon security, 
and had used the property generally in his trade, 
and in various transactions in the public funds, 
paying only the dividends of the stock to the per- 
sons entitled under the will for life ; and that he 
had lent part to his son upon the same terms. 

It was contended on the defendant's behalf that 
the testator only meant that the fund should be 
well secured, the executors being at liberty under 
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the terms of the will to place out the property in ^^^^v ▼. Staee, 
-such manner as they should think fit : that no loss 
had occurred, and that the plaintiffs could not be 
entitled both to interest and the benefit arising 
from what the defendant had done. 

The Master of the Rolls said, after referring to 
the trusts of the will, " The manner in which the 
-defendant has thought fit to execute this trust is 
by selling out good securities, not putting the 
money out upon any other security, but keeping 
it himself. It is as gross a breach of trust as any 
that can be imagined, except spending the money 
and not being able to repay it : which, if a failure 
had happened, would have been the consequence. 
What has been contended is perfectly fallacious. 
If I do not cnarge him with interest, I shall give 
him a benefit. He sells out stock and buys it 
again at a less price. Suppose he had failed, who 
would have sustained the loss? Was it done for 
any benefit to the cestuis que trust? He says 
fairly, his object was to pay the dividends to the 
persons entitled for life, and to use the surplus 
himself. He would have the advantage of having 
the money in his pocket without paying for it : 
and it would be a temptation to trustees to 
speculate with the property upon the ground that 
the Court of Chancery will only make them pay 
the difference, and they will have the interest in 
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Piety V. staee, the meantiine. This case is worse from the con- 
fidence placed in this executor. I do not see the 
difference between this and a trustee lending trust 
money, taking 4 per cent, for the trust and 1 per 
cent, for his own pocket. There is no doubt he 
might have got 6 per cent, upon personal security. 
The rules are now so well imderstood it is waste 
of time to repeat them. An executor, if he will 
take upon himself to act with regard to the tes- 
tator's property in any other manner than his 
trust requires, puts himself in this situation : that 
he cannot possibly be a gainer by it; any gain 
must be for the benefit of his cestui que trust ; and 
if there is any loss upon the capital, as if the 
stocks rise ever so much, he must replace it, in 
order that the cestui que trust may sustain no 
damage from his conduct. Every farthing more 
than the dividends, that lay in his hands, is just 
so much gain to himself. For every shilling he got 
by any of these transactions he shall pay interest at 
the rate of 6 per cent, for every minute it lay in his 
hands. As to what he lent to his son, paying 
only the dividends of the stock, he ought to have 
lent it at 6 per cent. What business had he to 
lend it to his son upon such terms ? There is a 
breach of trust in that respect. He must there- 
fore pay 6 per cent, upon the whole. I suppose 
he imagined he might make an advantage to 
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iilmself if He could do so witliout any disadvan- Piety v. staee. 
"tage to the cestuis que trust : which is the notion • 
of trustees : but he mu^t pay for that." 

An account was accordingly directed of all the Account 
•defendant had made, with interest at the rate of 
•5 per cent, upon the balances in his hands. 

Pieti/ V. Stace was cited in the later case of 4 Ves. 6i9a. 
JDocker v. Somes, the appeal in which was before 2 My. & b:. 
Xiord Brougham, C, in the year 1834. 

It will have been observed that the Court in Option to 
J^ietp V. Stace directed the executor to account where fund 
with interest at 6 per cent. ; in Docker v. Somes t^^' a ^ 
iihe Court went a step further, and held that where ®' 
^a trustee mixes the trust fund with his own private 
moneys, and employs both in his trade, the cestui 
que trust may, if he prefers it, insist upon having 
«, proportionate share of the profits, instead of 
interest on the amount of the trust funds so 
-employed. 

The facts in Docker v. Somes were shortly as 2 My. & K. 
follow : — The testator bequeathed his property, rpj^^^ ^^^^^ 
•consisting {inter alia) of a ship, and shares in®^P%e,<ii^ 
several other ships, to two sons, Samuel Somes *'^*^®^- 
snd Joseph Somes, whom he also appointed • 
•executors, upon trust for the benefit of his six 
children, as in his will mentioned. His will con- 
tained a proviso that, if his trustees should think 
it advantageous for his estate, they might osury 
h5 
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Docker 'v. qj^ \i^ shipping business for any period not ex- 
ceeding six years from his death, and might 
employ in it such capital as was then employed 
therein, or such greater capital taken from the 
rest of his property as they should think fit, and 
that the profits of the business so carried on should 
be added to the rest of his property and be con- 
sidered as part thereof, and distributed accord- 
ingly. The testator died in November, 1816. 
The trustees carried on the shipping business for 
six years. The concern proved a losing one, and 
at the expiration of the six years the testator's 
estate was worth less than at the time of his 
death. The suit was instituted after the six 
years had expired by a daughter of the testator 
against the executors and trustees, for an account, 
and payment of her distributive share. The de- 
fendants admitted that within a year after the 
testator's death they began business in partnership 
as ship-chandlers and sail-makers, that in winding 
up their testator's estate they had received divers 
moneys for which they had charged themselves 
6 per cent, from the time of receiving the same, 
and that such sums were paid in by them at their 
bankers to the credit of their general accoimt, 
without distinguishJTig the same from the moneys 
employed in their own business, conceiving that 
as the testator's estate was benefited by receiving 
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^ hiffher rate of interest than could have heeji docker v. 

° , , Somes. 

obtained on* government or real securities, and as 

ihey were making arrangements for putting an 
end to the shipping business and settling the 
•concerns of the testator's estate, such a temporary 
-disposition of his assets was for the benefit of the 
persons interested therein, and therefore not ob- 
jectionable or improper. 

The Vice-Chancellor, at the hearing, declared 
that the sums on which the defendants had 
oharged themselves with interest at 5 per cent, 
were to be considered as employed in their trades, 
and the Master was directed to inquire what pro- 
portion of the profits received by the defendants 
from such trades was properly attributable to the 
moneys so to be considered as employed in their 
trades. 

Against that part of his Honour's decree, an 
appeal was presented. 

The judgment of the Vice-Chanoellor was 
affirmed. 

The Lord Chancellor, in an elaborate judgment, Judgment 
pointed out that where trustees had invested the Brougham, C. 
trust moneys in such transactions as buying and 
.selling land, or in stock speculations, or in the 
trade of another person — it being easy in such 
■cases to tell what the gains are — the rule was 
that the trustee shall account to the cestui que trust 
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:Doeker v. f qj. gH j^i^q rroia which he has made. His lordship 
then proceeded to inquire whether the Court could 
consistently except from the general rule those 
instances where the risk of malversation is most 
imminent, where the trustee is most likely to 
misappropriate, namely, those in which he uses 
the trust funds in his own traffic ? There was, his 
lordship admitted, no decision allowing in such 
cases an account of actual profits : the Court uni- 
formly giving interest at diflferent rates, and 
sometimes with rests where the trust funds had 
been employed in the trustee's own trade. " The 
reason," said his lordship, "which has induced 
judges to be satisfied with allowing interest only, 
I take to have been this: they could not easily 
sever the profits attributable to the trust money 
from those belonging to the whole capital stock. 
... In cases of separate appropriation, there was 
no such difficulty: as where land or stock had 
been bought and sold again at a profit : and here 
accordingly, there was no hesitation in at once 
making the trustee accoimt for the whole gains he 
had made. But where, having engaged in some 
trade himself, he had invested the trust money in 
that trade along with his own, there was so much 
difficulty in severing the profits which might be 
supposed to come from the money misapplied from 
those which came from the rest of the capital em- 
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Marked, that it was deemed more convenient to Rocker v. 

Somes, 

take another course, and instead of endeavouring 
to ascertain what profit had been really made to 
fix upon certain rates of interest as the supposed 
measure or representative of the profits, and assign 
that to the trust estate." 

After pointing out the convenience of this plan, 
end also the " sacrifices of justice " made for this 
oonvenience. Lord Brougham continued, " But 2 My. & K. 

at p. 667. 
the principal objection which I have to the rule is 

foimded upon its tendency to cripple the just 
power of this Court in by far the most wholesome 
and indeed necessary exercise of its functions, and 
the encouragement thus held out to fraud and 
breach of trust. What avails it towards prevent- 
ing such malversations that the contrivers of sordid 
injustice feel the power of the Court only where 
they axe clumsy enough to keep the gains of their 
-dishonesty severed from the rest of their stores ? 
It is in vain they are told of the Court's arm being 
long enough to reach them, and strong enough 
to hold them, if they know that a certain delicacy 
of touch is required, without which the hand 
might as well be paralysed or shrunk up. The 
■distinction, I will not say sanctioned, but pointed 
at, by the negative authority of the cases, pro- 
claims to executors and trustees, that they have 
only to invest the trust money in the speculations, 
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Docker v. and expose it to the hazard of their own commerce, 

iSomes. 

and be charged 6 per cent, on it ; and then they 
may pocket 16 or 20 per cent, by a successful 
adventure. Surely the supposed difficulty of 
ascertaining the real gain made by the misapplica- 
tion is as nothing compared with the mischiefs 
likely to arise from admitting this rule, or rather 
this exception to one of the most general rules of 
equitable jurisdiction." 
•2 My. & K. At the close of his judgment the Lord Chancellor 
pointed out that should in any case a serious diffi- 
culty arise in tracing and apportioning the profits, 
that might be a reason for preferring a fixed rate 
of interest in that particular case. 
L.R., 7H.L. In the case of Vi/se v. Foster j already quoted, 
Lord Hather- "^^^^ Hatherley referred to, and expressly ap- 
ley's remarks proved, the doctrine of ^Fietv V. Staccy and 

upon Fieti/ v. -^ ' i/ 7 

stace aud ^Docker V. Somes. His lordship said, " I will not 

Docker v. ■*• 

Somes, gay one single word to detract from the somewhat 

* 2 M ^ & K ^^^^^S expressions used in the case of Fiett/ v. 
•^55- Stacey or from those used in the later case of 

Docker v. SomeSy in both which cases the learned 
judges, before whom matters of this description 
arose with reference to the employment of the 
money of cesttiis que trmt in partnership or busi- 
ness transactions, have thought it right, with some 
degree of force and vehemence, almost passing 
beyond the bounds of ordinary judicial expression. 



Digitized 



by Google 



PROFITS MADE BY TEUSTEE OUT OF ESTATE. 159 

to mark the decided course that the Court of 
Chancery mil always take in keeping a trustee 
strictly in bounds with regard to dealing with the 
money committed to his trust." 

^Docker v. Somes was cited in ^ Totmend v. * 2 My. & K. 

655. 

Townendy where executors and trustees, surviving b x oiff. 201. 

partners of the testator, directed by his will to Profits by 

invest an infantas legacy on government or real 0™^^^^^ 

securities, took a security for it in the form of a ^g^^ ® 

mortgage on the freehold and leasehold property 

and fixtures, belonging to the partnership in which 

they were the testator's surviving partners. 

Vice-Chancellor Stuart held that the trustees 

were bound to accoimt for the profits made by so 

-employing the legacy and interest in their trade. 

" It is said," his Honour observed, " that is a severe 

and penal decree. I conceive it to be a decree 

ivhich the law of this Court makes it imperative 

upon me to pronounce." 

It must be borne in mind that a trustee who is Trader-trus- 
tee keepings 
a trader is considered by the Court as employing trust moneys 

the trust fund in trade, if he lodge it at his banker's. 

banker's, and place it in his own name: for a 

merchant must generally keep a balance at his 

banker's, and this answers the purpose of his 

oredit as much as if the money were his own : per 

liord Thurlow, C, in Jn re Milliard. i Ves. jr. 90. 

As to the interest allowed to the tenant for life Wbat part of 

profit to be 
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ijreated as in respeot of income, when trust funds have been 

•capital. ^ 

improperly employed in trade, and what propor- 
tion of the profits are to be treated as capital, see 
^0 L. J., In re Silly Sill v. Sill. 

N. S. 661. ... 

The cases considered in this chapter show suffi- 
ciently, it is hoped, the extreme strictness with 
which the Court enforces the rule that no trustee 
shall be allowed to make any profit whatever by 
the employment in his own trade of any portion 
of the fund of which he is a trustee. 
Noremunera- It may be added that the general rule of the 

tion allowed 

ix) trustees. Court deprives the trustee from receiving any 
remuneration for his personal services. 

lb Ves. 684. Thus, in Sutton v. Jones^ Lord Eldon, C, acted 
upon the general rule that a trustee shall not be 
receiver with emolument, observing that " if the 
infant is to pay a receiver, he is entitled to have 
his judgment checked by the persons executing 
the power, which is to be executed as coupled with 
a trust." The rules as to solicitor-trustees, and 
trustees who happen to be brokers, bankers, &c., 

8tli ed. p. 280 are stated, and the authorities given, in Mr. Lewin's 

^ *^^* treatise. But, as the matter is not immediately 

connected with the subject of this work, it is not 
proposed to pursue it further here. 
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CHAPTER VI. 

OF NEGLECT BY THE TRUSTEE TO INVEST : AND OF 
BRINGING THE FUND INTO COURT. 

It happens sometimes that a trustee neither 
invests the fund properly, according to the direc- 
tions contained in the instrument creating the 
trust, or, if that is silent upon the subject, in such 
manner as we have seen is open to him, nor 
•commits that breach of trust which we have 
recently considered, namely, that of investing the 
fund improperly : it may be that he abstains from 
investing the fund at all. 

We proceed to consider the case where the 
trustee, by non-investment, allows the fund to lie 
idle, and, probably, in danger, and the right of the 
beneficiaries in such a case to have the fimd 
brought into Court. 

It is a well-established rule that if trustees are Unnecessary \ 

directed to invest trust money in the public funds, the funds, 
and instead of doing so they retain the money in 
their hands, the cestuis que trust may elect to charge 
them either with the amount of the money, or 
with the amount of stock which might have been 
purchased with the money. This opinion was 
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4 Ha. 600. expressed by Vice-Chancellor Wigram in Shepherd 

V. Motiisy and was approved by the Court of 

1 De G., M. Appeal in Chancery in the case of Robinson v. 

Robinson, 
Sect. 1278. The object of this doctrine is, says Mr. Justice 

Story, to compensate the cestui que trust, and to 
place him in the same situation as if the trustee 
had faithfully performed his own proper duty. 
Sect. 1279. The Eoman law, observes the same author, acted 
with the same protective wisdom and foresight. 
In that law, if a guardian, or other trustee, was 
guilty of negligence in suffering the money of his 
ward to remain idle, he was chargeable at least 
with the ordinary interest. " Quod si pecunia 
mansisset in rationibus pupilliy prcestandum quod 
bond fide percepisset, aut percipere potuisset, sed 
fcenori dare, cum potuisset, neglexisset ; cum id, quod 
ab alio debitore nomine usurarum cum sorte datur, ex. 
Dig. lib. 26, quiaccipity totum sort is mcefungitury tel fungi debeL^\ 
Unnecessary ^^ again if the trust fund is standing upon a 
sale of stock. p^Qp^p security, and the trustee calls it in for no 
Lewin,8thed. purpose connected with the trust, and therefore in 
dereliction of his duty, or for a purpose not autho- 
rized by the terms of the trust, he will be compel- 
lable at the option of the cestui que /rtt«f either to 
replace the specific stock, or the stock into which, 
if not sold out, it would have been converted by 
act of parliament, with the intermediate dividends; 
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<)r to account for the proceeds of sale with interest 
at 5 per cent. 

In Phillipson v. Gattyj the marginal note states, 7 Ha. 616. 
" where trustees having power to invest on govern- 
ment or real security, and vary such investment 
from time to time, sold out stock for the purpose 
of investing the produce of the stock in a mortgage 
which they were not justified in taking, it was 
held that the Court could not treat the sale of the 
stock as lawful, and the investment as unlawful, 
so as to satisfy the trust by replacing the money ; 
but that the whole must be treated as one imjusti- 
fiable transaction, and that the trustees must replace 
the stock." 

After deciding that the investment on mortgage 
in question was an improper one, Vice-Chancellor 
Wigram, in his judgment, said: "Then comes 
another material question, — ^Are the trustees to 
replace the stock or the money produced by the 
sale ? Mr. Wood argued that they were liable to 
make good the money only, distinguishing the 
fiale, which he said was lawful, from the investment 
which I have decided to have been a breach of 
trust. My opinion is that the trustees must replsice 
the stock. There was no authority to sell, except 
with a view to a re-investment; and here the 
fiale was made with a view to the investment I 
have condemned. It was all one transaction, 
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FhimpiOHY. and the sale and investment must stand or fall 

together." 

This judgment was afi&rmed by the Lord 

Chancellor. 
14 Beav. 319. See also the ease of Davenport v. Stafford. 

2 Bro. C. C. ^d in Bostock v. Blakenet/y Mr. Justice Buller, 

sitting for the Lord Chancellor, held that where 

stock was sold by a trustee, contrary to the trust, 

the cefitui que trust has a right to elect to have the 

stock restored, or the produce of it paid, a« the 

trustee shall never make the advantage when he could 

replace the stock at a less price than that at which he 

sold it, 

IJ. & W. In Crackett v. Bethune. an executor, directed 

586. 

to lay out assets in the funds, unnecessarily 

sold stock and kept large balances in his 

hands : he was charged with 5 per cent, interest 

and costs. 

Bankruptcy If the trustee should become bankrupt it appears, 

3 Bro. Oj 0. ^^ *^® authority of Ux parte Shakeshaft^ that the 
^^^' i cestui que trust may at his option prove for the 

proceeds of sale with interest, or for the price of 
the specific stock at the date of bankruptcy with 
interim dividends. 
Itb^^' " ^® question of the loss of trust funds," it is 

Sect. 1270 a. stated in Story's Jurisprudence, " by means of the 
failure of bankers is a constant spurce of contro- 
versy in the English courts of equity. If the 
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investment is made with a banker, in a manner 
not authorized by the will, the trustee will be held 
r^ponsible (as we have already seen in Rheden v. 29 Beav. 213. 
Wesley J antey p. 144). But, as a general thing, 
it is said there is no impropriety in the tem- 
porary investment of trust money on a deposit 
note." 

The statement contained in the last paragraph • 
of this section appears to be foimded upon the 
observations of Lord Westbury, C, in Wilkins v. g Jur., N. S. 
Moggy where trustees, until an eligible investment ' 
could be found, deposited the trust funds in their 
joint names in a bank. " The money was to be 
deposited," as the report of the judgment states, 
** on what was known as a deposit account, which, 
differed from a common drawing account in the 
particular that in the' former a notice of some days 
was required prior to the withdrawal of the money, 
and it was not a common practice among bankers 
to pay interest on moneys otherwise deposited. 
His lordship saw nothing improper in this mode 
of dealing with the property, regarding it as a 
mere temporary investment: it was not materialy 
however^ to decide thatP 

In Chalkn v. Shippaniy a trustee deposited a 4 Ha. 655. 
trust fund with his bankers, accompanied with an 
order to invest the money in consols ; the bankers 
omitted to make the investment, and for five 
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months the trustee made no inquiries : the bankers 
became bankrupt : the trustee was held Kable for 
the loss which was sustained. The decree was for 
payment by the defendant trustee of the amount 
deposited, with interest at 4 per cent., and costs* 
And see poat^ p. 168, under " General rule as to 
neglect to invest." 

Mixing trust If a trustee mix the trust fund with his own 

trufitee. moneys, either at his bankers or otherwise, he will 

become responsible for the replacing of the trust 

Story, sect, money with interest during the intervening period. 

L R 7 Eq ^* ^^® ®^^ ^y Vice-Chancellor Stuart, in Cook v. 

^^^- Addison^ that " It is a well-established doctrine in 

this Court, that if a trustee or agent mixes and 
confuses the property which he holds in a fiduciary 
character with his own property, so as that they 
cannot be separated with perfect accuracy, he is 
liable for the whole. This doctrine was explained 

16 Ves. 432. by Lord Eldon in Lupton v. White.^^ 

Turning to Lupton v. Whitey we find that Lord 
Eldon refers to this doctrine as "the great principle, 
familiar both at law and in equity, that, if a man, 
having undertaken to keep the property of another 
distinct, mixes it with his own, the whole must, 
both at law and in equity, be taken to be the 
property of the other, until the former puts the 
subject under such circumstances, that it may be 
distinguished as satisfactorily, as it might have 
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been before that unauthorized mixture upon his 
part." 

So if a trustee purchase an estate partly with 
his own money, and partly with the trust fund, 
his cestui que trusf has a lien upon the whole for 
the amount that was misemployed: LaneY,Dighton, Ambler, 409. 

"But," continues Mr. Justice Story, in the 1277 g. 
section last referred to, " the cestui que trust cannot 
claim any balance remaining in the hands of the 
bankers of the trustee when it does not appear 
that any portion of such balance arose from the 
same identical money:" and the learned author 
refers to the case of Brown v. Adams as his 4i L. T., 
authority for this proposition. 

In Eager v. Barnes^ one of the trustees was a 3i Beav. 579. 
member of a firm of solicitors, and, with the Trust funds 
sanction of his partners, part of the trust funds solicitors. 
came into the coffers of the firm, and was mis- 
applied by the trustee : it was held that not only 
the trustee, but his partners also were liable to 
make good the loss. 

" It may be stated as a general rule, that if a General rule 
'trustee be guilty of any unreasonable delay in to invest, 
investing the fund, or transferring it to the hand 
destined to receive it, he will be answerable to the 
cestui que trust for interest during the period of 
laches." Thus is the general rule given by Mr. 8th ed. p. 338. 
Lewin. 
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1 Mad. 290. In Tebbs v. Carpenter^ Vice-Chancellor Plmner 

said that ^^ A special case is necessary to induce 

the Court to charge executors with more than 4 

per cent, upon the balances in their hands." See^ 

general rule as stated ^os^, p. 171. 

Interest on It has been said, however, that the Court is not 

arrears of ^ 

income. in the habit of giving .interest on what may be^ 

found due for arrears of income ; and this, upon 

L. E., 2 Ch. the authority of Blogg v. Johmon^ where the head 

note states as follows : " The Court will not charge 

an executor, who has been guilty of delay in 

accounting, with interest on arrears of income 

unpaid by him. 

" I. was entitled to a life income from the estate 

of her husband, and died in 1861. A bill was 

filed by her executor, in 1862, against the executor 

of her husband's will, who had been his partner in 

business, for an account of income due to her 

estate. In 1863, accounts were directed. In 1866,. 

a certificate was made, finding that a large sum 

was due from the husband's executor : — 

" Held, that he was not chargeable with interest 

before the date of the certificate." 

2 Euss. & My. In Moyle v. Moyle^ the trust was to convert with 

710. 

Ennds lyinir ^ Convenient speed, and after payment of debts,. 

b^k * ' li ^^'^ iiivest in 3 per cent, consols, or some other of 

^^' the parliamentary stocks, and apply the dividends 

as directed by the will. The will contained a 
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clause that the trustees should not be liable for 
any loss which might happen by the failure or 
insolvency of any banker with whom the trust 
moneys might be lodged for safe custody or in- 
vestment, or otherwise in the execution of the 
trusts. 

The trustees, for upwards of a year after the 
testator's death, allowed a considerable portion of 
the assets to lie unproductive in the hands of a 
banker, who failed : they were held liable to make 
good the loss. 

In the course of his judgment, the Lord Chan-* 
cellor (Lord Brougham) said, " In this case it is 
clear that if these executors had been acting in 
their own affairs, they would not have allowed so 
large a sum to lie unproductive in the hands of a 
banker, exposed to the hazard of his failure." 

It should be mentioned that in Johnson v. ii Ha. 160. 
Newtonj Yice-Chancellor Sir W. F. Wood said, of 
Moyle V. Moyky that it was " very strong, and it 
was a hard case upon the executors:" but that 
learned judge does not appear to have differed, 
and in another part of his judgment he distin- 
guishes it from the case before him, and thus 

referred to it : " In Moyle v. Moyle there was an 2 Russ. & My. 

710. 
express direction to invest the surplus, and the 

defendants had moreover not only resisted an 

application for the payment into Court of the 

G. I 
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balance which appeared in their hands, but had 
also, after the balance had been greatly increased, 
kept it at their bankers, without any sufficient 
reason^ for considerably more than two years after 
the death of the testator. ^^ 
1 Beav. 525. In Darke v. Martyn, where the trustees de- 
Smj^vwi' F^sited part of the assets in the hands of their 
^^* ** bankers — more than twelve months after the tes- 
tator's death — on the bankers' notes carrying in- 
terest, and the bankers failed, Lord Langdale, M.Er. , 
held the trustees responsible for the loss, no neces» 
sity having been shown for the deposit. His lordship 
said, "With respect to these sums, I have no doubt: 
if the executors had stated in their answer that it 
was necessary for the purposes of the will to have 
a balance in hand, and that they had kept these 
sums in the hands of the bankers, it would be a 
subject of excuse : but as I understand the facts, 
they are quite inconsistent with such a statement. 
. . . These sums were improperly lent on the 
personal security of the bankers: the trustees 
therefore became answerable." 
Temporary A trustee may deposit trust money for tem- 

depodt) when . n i r i -l j. -j^ 

aUowable. porary purposes m a responsible bank, but it 
should be done in such a way that the cestui que 
trust may f oUow it into the hands of the bankers ; 
and it must not be allowed to remain longer than 

3 Vee. jr. 565. the purposes of the trust require : see Bouth v. 
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Howell; also the case of Johnson v. Newton j above ii ^*- 1^^- 
referred to. 

"If an executor has retamed balances in bis General rule 

as to rate of 

bands wbicb be ougbt to bave invested, tbe Court interest on 
will cbarge bim witb simple interest at 4 per cent, 
on tbese balances ; if , in addition to sucb reten- 
tion, be bas committed a direct breacb of trust, or 
if tbe fund bas been taken by him from a proper 
state of investment in wbicb it was producing 5 
per cent., he will be charged with interest after 
the rate of 5 per cent, per annum ; if, in addition 
to this, he has employed tbe money so obtained 
by him in trade or speculation for bis own benefit 
and a-dvantage, he will be charged either with tbe 
profits actually so obtained by him from tbe use 
of tbe money, or with interest at 5 per cent, per 
annum, and also with yearly rests, that is, with 
compound interest." 

Sucb was tbe rule laid down by Sir John 
Eomilly, M. E., in Jones v. Foxall: and the dicta 15 Beav. 388. 
in tbe various cases appear to support it. 

In Penny v. Avison (a later case), Vice-Chan- 3 Jur., N. S. 

62. 

cellor Wood said, " There are now three cases in 
which the Court charges more than its usual rate 
of 4 per cent, upon balances due from a trustee. 
This will be done, first, where the trustee, in tbe 
opinion of tbe Court, ought to bave received more 
than 4 per cent. ; iecondly, where he actually has 
i2 
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received it ; thirdly, where he is, in the opinion of 
the Court, to be presumed to have received it." 

N s 9i' ^^ ^ recent case, Jones v. Searky trustees had 

allowed large balances to remain at their bankers, 
or in their hands, imemployed. The beneficiaries 
asked for 5 per cent, interest. Yice-Chancellor 
Bacon said, that " if a man chooses not to invest 
money, but pays it into his account at his bankers, 
he borrows it, and he must pay 5 per cent, from 
the date of the payment of the testator's debts and 
liabilities." 

L. R., 5 Ch. See also Burdick v. Garrick. And see the 

App. 233. 

4DeG., M. observations of Lord Cranworth in Att-Gen. v. 
L R* sch^ Al/ord, approved by Lord Justice James in Vf/se 
App. kt p. V. Foster. 

o33. 

17 Ch. D. In In re JSmmefs Ustate, where the trust was, 

142 

after the determination of a life estate, to pay a 
fund to a child on attaining twenty-one years, 
vnth. a provision for accumulation if the child 
should be an infant when the life estate deter- 
mined, and the trustee, after the child attained 
twenty-one, retained the fund, it was held by 
Vice-Chancellor Hall that the trustee must be 
taken to have continued to hold the fund after 
the child attained twenty-one, on the same trusts, 
and with the same obligations to accumulate as 
before, and that he was liable to account for the 
fund with compound interest: and it appearing 
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that part of the f uiid had been invested at 5 per 
cent, and at other rates of interest upon autho- 
rized securities, and that the rest had been either 
improperly invested or had been mixed with the 
trustee's own moneys, it was further held, that as 
to so much of the fund as had been properly in- 
vested, interest must be calculated at the rate 
actually yielded ; that the rest of the fund must 
be treated as having been in the trustee's hands 
uninvested, and that, under the circumstances^ he 
must be charged with compound interest thereon 
at 4 per cent. 

The Vioe-Chancellor said, " I think that there At p. loO. 
is no absolute rule of law which compels me, 
under all the circumstances, to charge this trustee 
with 6 per cent., and I shall charge him with 
compound interest at 4 per cent." 

Mr. Lewin observes that, " Whether, where the 8tli ed. p. 342. 
money has been employed in trade, simple or 
compound interest shall, as a general rule, be 
charged, is a point upon which the decisions are 
in conflict, the older authorities pointing to simple 
interest as the proper measure of liability, and 
the more recent to compound interest." 

And in the case of Att.-Gen. v. Alfordy already 4 De G., M. 
referred to. Lord Cranworth, C, after stating that 
one question then before him was, " what is the 
principle by which, in the case of executors and 
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trustees having money in their hands which they 

ought to invest and do not invest, the Court is 

regulated in dealing with them in respect of 

interest," observed, "I have always felt this to 

be a very imintelligible question, for there is no 

definite rule applicable to it." 

15 Beav. 388. It should perhaps be mentioned that Jones v. 

4 De G., M. Foxall does not appear to have been cited in Att,- 
& G. 843. ^^ 

Gen, V. Alford; and see the observations of Lord 

nh Beav. 388. Selbome on ^ Jones v. Foxall in the case of ^ Vyse v. 

L. atp. 346? Foster, Also the case of ^Burdick v. Garrick, in 

«L. R.^ 5 Ch. which Jones v. Foxall was cited. 

App. 233. 

Payment into Court. 

We have already seen that in many cases where 
the trust fund is improperly invested, the Court 
will direct that within a certain period the trustee 
shall pay it into court : as, for instance, where the 
trust fund has been lent upon an equitable mort- 

W. N. 1876, gage : Swaffield v. Nelson {ante, p. 141) : where 
the late Master of the Rolls, Sir George Jessel, 
ordered the defendant to pay the money into court 

3 Madd. 62. within six months. So, in Vigrass v. BinfiekU 
where the executor acknowledged that he had 
received the testator's property and had lent it on 
a promissory note, the Vice-Chancellor, Sir John 
Leach, said, " The point is settled. He admits 
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that he has possessed the property, and he cannot 
protect himself from the payment of the amount 
into court by alleging an improper application 
of it." 

But it is not only in such cases that the fund 
will be ordered into court. It was said by Lord 
Langdale in Boss v. Boss, that there was a time 12 Beav. 89. 
when it was almost considered as a mere matter of 
course to order trust funds to be brought into 
court ; " but now " (1849), said his lordship, " the 
question always is, whether there exists any suffi- 
cient ground for such an interposition." 

In a later case, Robertson v. ScotL Sir John H L. T., 
' ' N. S. 187. 

Stuart, V.-C, expressed his surprise at the language 

ascribed to Lord Langdale in Ross v. Ross, and 

said, " As far as I know it is the invariable practice 

of the Court, in suits for the administration of trust 

property, to order the money, upon the application 

of the parties beneficially interested, to be paid 

into court." 

However, in the stiU later case of In re Braith- 21 Ch. B. 

121. 
tcaite, Vice-Chancellor Hall seemed to doubt the 

absolute nature of the rule. " Although," added 

his lordship, " the fund would, no doubt, be brought 

into court in any case where there was reasonable 

ground for the application." 

It is conceived that the fact of the trustee 

improperly retaining the funds in his hands 
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27 Ch. D. 
251. 

Plaintiffs' 
interest. 

3 Mer. 29. 



10 Ves. 352. 



3 Jut., N. S. 
686. 

One moiety 
ordered in. 



Defendant's 
admission. 



uninvested, would be a reasonable ground for 
applying to have the fund brought into court: 
see Hampden v. Wallis, 

The plaintiffs, according to the rule laid down 
by Lord Eldon in Freeman v. FairliCj must be 
either " solely entitled to the f lind, or have acquired 
in the whole of the fund such an interest, together 
with others, as entitles them, on their own behalf, 
and the behalf of those others, to have the fund 
secured in court.'' 

It has also been said, upon the authority of 
Bolder v. Bank of England^ that " if the defendant 
admits himself to be a trustee for some one, but it 
remains to be ascertained whether he is a trustee 
for the plaintiff or for other parties, the plaintiff 
may move upon his possible title, where all persons 
are before the Court, among whom there will be 
found some one who is entitled." 

In Hammond v. Walker, Vice-Chancellor "Wood 
ordered one moiety of the fund into court, the 
parties entitled to the other moiety not being 
before the court : his Honour expressing an opinion 
that, if a proper case were made for doing so, he 
could, on an application by one of several cestuis 
que trust, order the whole fund into court. 

According to the old rule it was necessary to 
spell out from the defendant's answer an admis- 
sion " that the money was in his hands, or that 
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the stock was in his name:" and "where you 

moved against several defendants, you must have 

the admissions of all: " per Lord Langdale, M. E., 

in Boschetti v. Power. In the same case that 8 Beav. 98. 

learned judge observed, " The Court, however, does 

not, upon motion, order money to be brought into 

court upon any evidence which may satisfy the 

judge of the fact (that the stock is standing in 

the names of the defendants), but it proceeds 

alone upon the admissions of the defendant." 

Such an admission as will enable the Court to Present prac- 
tice as to 
act, may now be gathered from other sources than admission. 

the defence. 

"There is not, as far as I know," observed 

Sir George Jessel, M. E. (sitting in the Court of 

Appeal), in the case of London Syndicate v. Lord^ 8 Ch. D. at 

" any virtue in one mode of admission rather than 

in another. What the Court has to be satisfied of 

is that the defendant has admitted the amount to 

be due. At one time it was supposed that the 

admission must be in an answer, and no doubt that 

was the practice of the Court of Chancery before 

decree. It was next settled that it need not be in 

the answer, but that it might be in an affidavit 

brought in by the defendant, or in an answer to a 

question which he could not help answering on 

an examination taken by direction of the Master. 

Whether it was a compulsory statement on oath 

1*5 
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or a voluntary statement on oath was immaterial, 

because it need not be upon oath at aU. A man 

may admit by his agent or solicitor that the sum 

is due : he may put in a formal admission to that 

effect without any oath whatever, or he may act 

in such a manner as to authorize a third person to 

admit for him." 

And the same learned judge (sitting as a judge 

8 Ch. D. 148. of first instance), in Freeman v. Cox^ where notice 

of motion was served on a defendant, an executor, 

for payment into court of money, part of the 

testator's estate, which it was shown by affidavit 

that he had received, and the defendant did not 

appear on the motion, held that the defendant not 

having disputed the affidavit, there was a sufficient 

admission that the money was in his hands, and 

that he must be ordered to pay it into court. The 

Master of the EoUs said, "Here we have the 

affidavit of the plaintiff, and the service of the 

notice of motion on the defendant. This, I think, 

is a sufficient admission, the principle being to 

make the defendant pay into court what he does 

not dispute to be owing from him." 

In this case there was no suggestion of any 

investment, either proper or improper, having 

been made. 

aSCh. D. ^Freeman v. Cox was cited in ^Hampden v. 

148. ^, , 

b 27 Ch. D. TTallts, which was before Mr. Justice Chitty in 

251. 
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1884. In the latter case trust funds were ordered 
to be brought into court by the trustee upon 
admissions contained in letters, written before 
action brought, that he had received the money, 
and a recital to that effect contained in the settle- 
ment, his execution of which as trustee was 
proved, although there was no formal admission 
in his pleadings or affidavits that he had received 
and held the money. 

In the still later case of Porrett v. White, the 31 Ch. D. 52. 
Court of Appeal expressly approved and followed 
Freeman v. Cox. The defendant in Pm^rett v. 8 Ch. D. 148. 
White, one of the trustees of a settlement,' in letters 
written to the plaintiff, his co-trustee, before 
action brought, admitted having received part of 
the trust moneys and invested the same in an 
unauthorized maimer. The defendant appeared, 
and the plaintiff took out a summons to have the 
moneys brought into court, and made an affidavit 
deposing that he had paid the moneys in question 
to the defendant, and stating the admissions 
contained in the defendant's letters as to its 
application. The defendant did not answer this 
affidavit, or adduce any evidence. Mr. Justice 
Chitty ordered the money into court, on the 
ground that the letters were a sufficient admission 
within Ord. XXXII. r. 6. The defendant ap- Ord. XXXII. 

r 6 

pealed, and the Court of Appeal held that, as 
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the defendant had not met the affidavit, there 
was a sufficient admission that the money was 
in his hands, and that the appeal must be dis- 
missed. 
Fry, L. J., in Lord Justice Fry said, " I am not satisfied that 

I'orrett v. 

White, this case does not come within the General Orders, 

and if it were necessary to decide whether there is 
not an admission within Ord. XXXII. r. 6, I 
should wish to consider the matter further : but I 
agree in deciding this case on the ground taken in 

8 Ch. D. 148. Freeman v. Cox.'' 

It may be noted that before the decision of the 

31 Ch.D. 52. Court of Appeal in Porrett v. White, the Vice- 

L. R. (Ir.), Chancellor in Ireland had, in Nesbitt v. Baldwin, 

7 Ch. 134. 

declined to follow the decision of Sir Greorge 

8 Ch. D. 148. Jessel in Freeman v. Cox. 

Admission of It is conceived that under the present practice 

plaintiff^ 8 

title. any admission of the plaintifiE's title by the de- 

fendant, whether express or implied, is sufficient 
to enable the Court to order the money to be paid 
in : though formerly the rule was no doubt 

4 My. & Cr. stricter : Dubkss y. Flint. 

502. 

Fund need It ^^^7 ^^ added that it is not necessary that 

defendant's ^ho defendant should acknowledge that the fund 

of dtfence^*^ is in his hands at the date of the defence: if he 

admits that he once received it, and afterwards 

dealt with it in an unauthorized manner, the Court 

will act upon his having received it, and not allow 
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him to escape by pleading that he has committed 
a breach of trust. 

So in Wiglesworth v. Wiglesworthy two trustees 16 Beav. 269. 
having power to vary a trust fund, sold it out 
for that purpose, but allowed the produce to be 
received by one alone : it was held, upon motion 
before decree, that the other, who failed to show 
that the fund was properly invested, was bound to 
pay the amount into court. See also Ingle v. 32 Beav. 661. 
Partridge^ where the marginal note is as follows : 
" Trustees authorized a firm of solicitors (one of 
whom, W., was a trustee) to draw the trust funds 
out of a bank. W. drew it out and misapplied 
it. The trustees were, on interlocutory application, 
ordered to pay the amount into court. 

" Three trustees sold out trust funds and the pro- 
duce was paid to one alone. The other two were, 
on motion, ordered to pay the amount into court." 

The application is usually an interlocutory one, Application 

1 • 1 r>t • • usually by 

made by motion ; and the Court will not listen to interlocutory 
the objection that the action is for the very pur- 
pose of securing the fund in question, and that 
the order for payment in ought not to be made 
before the trial : see Rothwell v. RothwelL 2 S. & S. 217. 

In an anonymous case, the VIce-Chancellor of Payment in of 

balance. 

England (Sir Lancelot Shadwell) said, " Where 4 ^^ 359 
an executor admits In his answer that he has 
received a specific sum belonging to his testator's 
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estate, but adds that he has made payments on 
account of the estate, the amount whereof he does 
not specify, the Court will allow him to verify the 
amount of his payments by affidavit, and then 
will order him to pay the actual balance into 
court." 
Right de- The right of the plaintiflE to have the money 

pendson 

equity raised brought mto court must proceed on an admission 

made in reference to an equity raised by the state- 
ment of claim, and not in reference to an indepen- 
dent equity stated only in the defence : per Lord 
4 Beav. 476. Langdale, M. E., in Proudfoot v. Hume, 
1 V. & B. 49. In Wood V. Dowries^ after the usual decree for 
noif exte^ to ^^ aocount, an application was made for an order 
interest. fQj payment into court of a principal sum and 
interest, the defendant, in his answer to interroga- 
tories, having set forth specific sums which he had 
received and paid, but having omitted to cast them 
up, or strike a balance. The plaintiff's solicitor 
made an affidavit stating that he had struck the 
balance, which amounted to 8,540/. for principal, 
and had computed the interest thereon, which 
added to the above made a sum of upwards of 
11,000/. due from the defendant. 
3 Mer. 29. During the argument the case of Fairly v. 

Freeman [qy. Freeman v. Fairlie) was referred to, 
in which case it was alleged, on the part of the 
1 V. & B. 49. plaintiff in Wood v. Downes, that the Court had 
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ordered payment into court to be made of a prin- 
cipal sum of 2,000/. admitted to be in the de- 
fendant's hands, together with interest. Lord 
Eldon, C, said, in his judgment in Wood v. i V. & B. at 
Doicnes, " I certainly do not recollect any instance 
in which the Court has gone this length upon 
motion merely. In the case of Fairli/ v. Freeman^ 3 Mer. 29. 
I went on a different ground : taking the answer 
to be that the defendant had received the 2,000/., 
and admitting that he had made interest to a 
greater amount than I directed him to pay. I am 
very unwilling to carry the practice farther than 
it has been carried." 

The order in Wood v. Dotvnes was restricted to 
payment in of the sum due for principal only. 

"Where a trustee admits himself to be a debtor Trustee debtor 
to his trust estate, the Court will, it seems, upon 
motion, order payment into Court of what is ap- 
parently a mer^ debt : the reason being (per Lord 
Cottenham, C, in Richardson v. Bank of England) 4 My. & Cr. 
that, " the person to pay and the person to receive 
being the same, the Court assumes that what ought 
to have been done has been done, and orders the 
payment, not as of a debt by a debtor, but as of 
moneys realized in the hands of the executor or 
trustee." 

The mere existence of a discretionary power in Discretionary 
trustees over a fund affords no reason why the tees over the 

fund. 
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Court should not order payment of the fund into 
court, unless such payment into court would inter- 
fere with the exercise by the trustees of such 
discretion. But where it appears that the trustees 
are about, in the due exercise of their discretionary 
power, to deal with a fund, the Court will not 
order payment into court, although the trustees 
have not actually parted with the fund: "not 
because such an order would necessarily interfere 
with the exercise of the discretion, but because it 
would create useless expense:" per Kindersley, 
2 Dr. & Sm. Y.-C., in Talbot v. Marshfield. 

286. 

18 Beav. 467. -""^ ^^^ Governesses Benevolent Institution v. 

Order at the Rushridger^ the Master of the EoUs, Sir John 
hearing. 

Eomilly, appears to have drawn some distinction 

between an application for payment into court by 
a party having a contingent interest in the trust 
fund made on an interlocutory motion and a 
similar application made at the . hearing. His 
Honour said, "I thmk myself bound, ex debito 
justitice, to order the fund into court, but I never 
saw a case in which there was less danger. I 
cannot refuse a decree, but I will hear the plain- 
tiffs why costs should not come out of the fund." 
lOHa. App. In Isaacs Y. ^^a^^^rs^ow^, Vice- Chancellor Wood 

XXX. 

ordered payment into court at the hearing without 
a notice of motion for that purpose, 
^t in.^ P*^" If the fund is lent upon an unauthorized mort- 
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gage, a reasonable time will be given for payment 

into court : Wt/att v. Sharatt, where Lord Lang- 3 Beav. 498. 

dale, M. E., said, " The defendant ought to have 

some reasonable time to enable him to get in the 

mortgage." See, too, Swaffield v. Nelson^ where W. N. 1876, 

p. 255. 

Sir Q-eorge Jessel, M. E., allowed six months to 
bring in funds invested upon equitable mortgages. 
If the fund is in the defendant's hands, the order 
will be for payment in forthwith ; and an imme- 
diate order may be made for transfer of stock 
standing in the defendant's name: and if an 
order has been already made to restrain a trans- 
fer, the transfer into court may be ordered to be 
made " notwithstanding the injunction." 

The notice of motion should specify the funds Fund should 
which the plaintifE desires to have brought into 
court : see Nokes v. Seppings, 2 Ph. 19. 

The Debtors' Act, 1869, excepts from the opera- Debtors' Act 

(32 & 33 Vict. 

tion of section 4, which abolishes imprisonment c. 62). 
for debt, the case of (sub-sect. 3) — 

" 3. Default by a trustee or person acting in a 
fiduciary capacity, and ordered to pay by a 
court of equity any sum in his possession 
or under his control." 
As to the present procedure in regard to attach- 
ment, see Ord. XLIV. and Ord. LII. r. 4, of the Ord. XLIV. 

' and Ord. LII. 

Rules of the Supreme Court, 1883* r. 4. 

In order to bring a trustee within the third When trustee 
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is within third exception of section 4 of the act, it is not neces- 

©xception. 

sary that the money should have been in his sole 
possession or under his sole control. Where a 
sum of money, forming part of the assets of a 
testator's estate, was paid into a bank to the joint 
account of two executors, with power to one of 
them to draw cheques, and he drew out the money 
and misapplied it, and an order was made against 
both executors for payment of the money into 
court, it was held by the Lords Justices (affirm- 
ing the decision of Sir Greorge Jessel, M. E.), 
that the other executor was within the excep- 
tion, and that a writ of attachment might be 
issued against him for non-payment of the money: 

L. R., 10 Ch. Emm V. Bear. 

When he is Where, however, a trustee has been ordered to 

not. pg^y money, which he had neglected to recover, he 

is not within the third exception of sect. 4, and 
cannot be committed for default in paying the 

L. R., 10 Ch. money : Ferguson v. Fergusoti. 

App. 661. J if i^ 

Debtors' Act ^J ^^® ^^^ *^ amend the Debtors' Act, 1869, it 
vtct (f ^sf) *^ ^® enacted, by sect. 1, that " In any case coming 
within the exceptions numbered 3 and 4 in the 
4th section of the Debtors' Act, 1869, and in the 
6th section of the Debtors' Act (Ireland), 1872, 
respectively, or within either of those exceptions, 
any court or judge making the order for payment, 
or having jurisdiction in the action or proceeding 
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in which the order for payment is made, may 

inquire into the case, and (subject to the provisoes 

contained in the said sections respectively), may 

grant or refuse, either absolutely or upon terms, 

any application for a writ of attachment or other 

process or order of arrest or imprisonment, and 

any application to stay the operation of any such 

writ, process, or order, or for discharge from arrest 

or imprisonment 'thereunder." 

Previous to the passing of this act, it had been 

held in Evans v. Bear, both by Sir Greorffe Jessel, L. R., lo Ch. 
' ^ ^ '.App. 76. 

M. E. (in the court below), and by the Lords 
Justices in the Appeal Court, that a writ of 
attachment for non-payment of money was a 
matter of right, and that the Court had no dis- 
cretion to refuse it. 

Under the amending act, the Court has refused 4i & 42 Vict. 

c. 64. 
to issue a writ of attachment against a defaulting 

trustee, where it appeared that the issuing of the 

writ would not induce the trustee to pay, he being 

unable to do so, and that no good purpose could 

be served by sending him to prison : Barrett v. lo Ch. D. 

Hammond^ and the case, reported in the note 

thereto, of 8treet v. Hope. lo Ch. D. 

. ^ . 286, n. 

But in the later case of Marris v. Ingram, Sir 13 ch. D. 

000 
George Jessel, M. E., does not appear altogether 

to have agreed with the decision in Barrett v. 10 Ch. D. 

286 

Hammond. His lordship said, " The act (1869), 
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abolishes imprisonment for debt in the ease of an 
honest debtor, but it is at the same time intended 
for the punishment of a fraudulent or dishonest 
debtor. It is in that sense vindictive, and intended 
to be so." And referring to the Amendment Act 
of 1878, his lordship said, that " it was not intended 
by this act (1878) to get rid of the penal clauses 
of the previous act, but only to give the judges a 
judicial discretion to deal with exceptional cases, 
which the legislature did not think of when it 
passed the previous act." In the case then before 
him, the learned judge said that the trustee had no 
merits whatever, "and he ought to be sent to 
prison unless he has no means, as to which I am 
not satisfied." 

52 L. J. (N. And in Re KnowleSy where the Court was not 
* • ' * satisfied that the trustee could not pay, Kay, J., 
observed, " I think that this is a case in which the 
punishment ought to be inflicted, for the purpose 
of teaching this man that a dishonest act of this 
kind will not be passed over with impunity, 
even though he is unable to pay, and for the purpose 
of teaching other trustees the same lesson — a very 
salutary one in many cases." 

20 Ch. D. In Holroyde v. Garnett, Vice-Chancellor Bacon 

532. 

13 Ch D distinguished the case before him from Marris v. 

338. Ingram^ and, on application for an attachment 

against a defaulting trustee, held that, the Court 
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having JTirisdiction to inquire into the circum- 
stances of the case, where there had heen no actual 
fraud or embezzlement, but merely an erroneous 
application of the trust fund, the application might 
be refused. The trustee in this case offered to give 
a charge upon all his property, and the motion 
stood over until the charge was executed. 
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CHAPTER yn. 

OF STRANGEBS HELD RESPONSIBLE AS CONSTRUCTIVB 
TRUSTEES. 

The principles upon whioh the Court acts in 
extending the responsibility imposed upon trustees 
to others who are not properly trustees, were 
considered by the Earl of Selbome, L. C, in 
L. R., 9Ch. Barnes v. Addy ; the facts in that case were 

A nn 244 

shortly as follow : — The testator, William Addy, 
by his will appointed W. Crush, J. Lugar, and 
J. W. Addy, a nephew, to be his executors and 
trustees and the guardians of his infant children. 
He devised and bequeathed his real and personal 
estate to his trustees, upon trust to sell and 
convert the same and to invest the proceeds 
thereof, and, after giving an annuity to his widow, 
he declared that the residue should be held in 
trust for three daughters and one son equally. 
He then settled the share of one unmarried 
daughter, Ann, upon her for life for her separate 
use without power of anticipation, and after her 
death for her children as she should by deed or 
will appoint, and in default of any such appoint- 
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ment, and so fax as any such should not extend, -^<w«e« v. 
the share was to be held upon trust for such of 
her children as should attam twenty-one years 
equally: with the usual survivorship and main- 
tenance clauses. The testator then settled the 
share of another unmarried daughter, Susan, in 
like manner. The power to appoint new trustees 
was vested in the executors without the consent of 
any other person; there was no authority to 
diminish the number of trustees. 

The will was dated the 25th November, 1835 ; 
the testator died in the following month, leaving 
his widow and the four children named in the 
wiU. 

Crush renounced and disclaimed : the will was 
proved by Lugar and J. W. Addy alone, who, 
after appropriating part of the estate to answer 
the annuity, invested the residue, about 9,000/., 
in their names in consols. 

In 1837, the daughter Ann married H. N. 
Barnes. The six plaintiffs were the children of 
this marriage. 

In 1846, the daughter Susan married J. W. 
Addy. 

Lugar and J. W. Addy appointed one Clark a 
trustee in the place of Crush. Lugar died in 
1852, and Clark in 1857, leaving J. W. Addy 
sole trustee of the will. 
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Bantes v. Mr. J. Parker acted as solicitor to the trustees 

Addy. 

till 1851, "wheii Mr. Duffield became solicitor to 
J. W. Addy in the place of Mr. J. Parker. 

The shares of the son and the third daughter 
(Mary Myhill Addy) were paid to them : only the 
shares of Mrs. Barnes and Mrs. Addy remained 
subject to the trusts of the will. 

l)iflerences having arisen between Mr. Barnes 
and J. W. Addy, it was arranged that J. W. 
Addy should retire from the trust so far as the 
share of Mrs. Barnes was concerned, and that Mr. 
Barnes should succeed him as trustee of that 
share. 

It appears that Mr. DuflBeld strongly advised 
J. W. Addy against adopting this course, pointing 
out to him the risk of a misapplication of the fund, 
if it was placed in the power of a sole trustee. 
Mr. Duffield, however, continued to act as the 
solicitor of J. W. Addy in carrying out the 
arrangement, and Mr. Preston acted as solicitor 
for Mr. and Mrs. Barnes. 

The draft deed of appointment of Barnes as 
trustee of Mrs. Barnes' share, and draft deed of 
indemnity to J. W. Addy from Barnes, were 
prepared by Mr. Duffield, and sent by him to Mr. 
Preston,. to peruse on behalf of Barnes, his wife, 
and their children. Preston, after stating all the 
circumstances as to the proposed sole appointment 
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of Barnes as trustee of her share, and the danger Barnes v. 
attendant thereon, to Mrs, Barnes, in writing, re- 
ceived from that lady, in writing, her statement 
that she was fully aware of the proposed arrange- 
ment, and wished it to be carried out. The deeds 
were approved by Preston on behalf of Mr. and 
Mrs. Barnes, and were executed by them in 
March, 1857. 

On the last day of the same month, J. W. 
Addy, who had been introduced to a broker by 
Mr. Duffield as the vendor of so much stock as 
was required for the payment of certain arranged 
costs, completed the transfer, on his own responsi- 
bility, of the share of Mrs. Barnes, amounting to 
2,074/. 175. 8d.y SI, per cent, consols, into the sole 
name of Barnes. 

Barnes immediately sold the stock, used the 
money in his business, and, in February, 1858, 
became bankrupt. 

The suit was instituted against J. W. Addy, 
who died during the progress thereof, and W. W. 
Duffield, and W. E. Preston, the two solicitors 
above mentioned. 

The bill asked for a declaration that the appoint- 
ment of Barnes as sole trustee was a breach of 
trust on the part of J. W. Addy : that the transfer 
to Barnes was not only a breach' of trust by J. "W. 
Addy, but a fraud by J. W. Addy, Duffield, and 

G. K 
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Barnet t. Preston, and that the three were liable to make 
good the consols and the dividends which would 
have accrued due thereon, but for the transfer to 
Barnes: and for accounts: and costs against all 
the defendants. 

The suit was revived against the widow and 
administratrix of J. W. Addy. 

Vice-Chancellor Wickens dismissed the bill with 
costs as against Duffield and Preston; but de- 
clared the estate of J. "W. Addy liable for the 
loss. 

From this decree, so far as it dismissed the bill 
against Duffield and Preston, the plaintiffs ap- 
pealed. The appeal was dismissed with costs. 
Ld. Selbome. In the course of his judgment, Lord Selbome, 
C, made the following observations: "Now in 
this case we have to deal with certain persons who 
are trustees, and with certain other persons who 
are not trustees. That is a distinction to be borne 
in mind throughout the case. Those who create a 
trust clothe the trustee with a legal power and 
control over the trust property, imposing on him a 
corresponding responsibility. That responsibility 
may no doubt be extended in equity to others who are 
not properly trustees^ if they are found either making 
themselves trustees de son tort, or actually participat-' 
ing in any fraudulent conduct of the trmteCy to the 
injury of the cestui que trust. But, on the other 
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hand, strangers are not to be made constructive ■^"'^^^ v- 
trustees, merely because they act as the agents of 
trustees in transactions within their legal powers, 
transactions, perhaps, of which a court of equity 
may disapprove, unkss those agents receive and be^ 
come chargeable with some part of the trust property ^ 
or unless they assist j with knowledgCy in a dishonest and . 
fraudulent design on the part of the trustees.'^ With 
regard to Preston, Lord Selbome said, that if 
imder the circumstances " we were to hold that he 
became a constructive trustee by the preparation 
of such a deed — {i. e., the deed appointing Barnes 
trustee) — never having at any moment of time had 
any part of the trust fund in his possession, and not 
having enabled any one, who otherwise might not 
have had the power, to commit a breach of trust, we 
should be acting not only without authority, but, 
as I fully believe, against authorities which might 
have been referred to." As regards Duffield, the 
Lord Chancellor said, "We cannot, consistently 
with the evidence, or with justice, or reason, dis- 
believe Mr. Duffield, when he says he never knew 
nor suspected any dishonest purpose, or believed 
that any actual fraud would result from what was 
done : and if that be a true interpretation of the 
facts, I certainly, for one, am imable to hold him 
responsible." 

k2 
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It will be seen, therefore, that there is unques- 
tionably a class of cases where the responsibility 
of the trustee may be extended to other persons ; 
in other words, where the court will treat strangers 
as constructive trustees. 

The doctrine is clearly referred to by the Lord 

2 My. & K. Chancellor in Docker v. Somes, where he says, 
at p. 666. . . . -^ ' 

after pointing out that all gain made by a trustee 

through violation of his duty must go to the cestui 

Ld.Brougham gue tnisty " So it is also where one not expressly a 

in Docker Y, ^ ' i' if 

Somet. trustee has bought or trafficked tcith another* s money. 

The law raises a trust by implication, clothing him^ 
though a stranger, with the fiduciary character, for 
the purpose of making him accountable. If a person 
has purchased land in his own name with my 
money there is a resulting trust for me : if he Ms 
invested my money in any other speculation tciihout 
my consent, he is held a trustee for me : and so an 
attorney, guardian, or other person standing in a 
like situation to another, gains not for himself, 
but for the client, or infant, or other party whose 
confidence has been abused." 

There can be no doubt, it is conceived, that if a 
solicitor, acting for a trustee, induce that trustee 
to let him take part of the trust fund, the solicitor 
giving to the trustee an tmauthorized security (as 
an equitable mortgage), the Court would, on 
motion, order the solicitor to pay the money so 
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improperly secured into court, in a properly con- 
stituted action. i 
It will be observed that the expressions used by 
Lord Selborne in Barnes v. Addy, in reference to L. R. 9 Ch 

App. 244. 

treating strangers as constructive trustees, are 

" actually participating in any fraudulent conduct 

of the trustee ; " and, while excluding strangers, 

who merely act as agents for the trustee, from the 

class of constructive trustees, he carefully excepts 

those who " receive^ and become chargeable with, some 

part of the trust property J^ And in applying these 

principles to the case then before him, his lordship 

carefully pointed out that the solicitor, Preston, 

had never " at any moment of time had any part of 

the trust fund in his possession.'^ 

In BothwellY. Rothwelly the defendant Eothwell 2 S. & S. 217. 

covenanted on marriage to pay within t'^^elve ^®*^^^^|^ 

months after marriage 850/. to the trustees of his defendant not 
*^ a trustee. 

marriage settlement, upon trusts for the benefit of 
himself, his wife, and the issue of the marriage. 
The money not being paid, the children of the 
marriage filed a bill against their father, mother, 
and the trustees of the settlement, to have the 
trusts performed, and the 850/. got in, and invested 
upon the trusts of the settlement. Eothwell ad- 
mitted the settlement : also that the 850/. had not 
been got in, but was in his hands. The Vice- 
Chancellor of England, Sir John Leach, on a 
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motion before decree that Eothwell might be 
ordered to pay the 850/. into court, said, " Where 
there is a clear admission that there is trust money 
in the hands of a defendant, the Court will make an 
interlocutory order for securing it in the name of 
the Accountant-General : and the father* % ansicei* 
contains a clear admission. that this sum of 850/. 
trust money is in his hand%P 

16 Sim. 297. In Rackham v. Siddall, the marginal note states 
concisely, "A person who assumes the character 
of a trustee, incurs the responsibility of a trustee." 

Person In that case the sole trustee of the testator's will 

assuming the 

character of devised, by his own wiU, all his real estates what- 
soever and wheresoever unto and to the use of 
Grace Thompson, her heirs and assigns, charged 
with 50/. to his friend, John Watson, and ap- 
pointed Watson sole executor in trust for Grace 
Thompson. After the trustee's death Grace Thomp- 
son sold part of the original testator's real estate, 
and allowed the purchase-money to be misapplied. 
Grace Thompson died, and the bill was filed 
seeking to make her estate liable, the plaintiffs 
being the mortgagees of the interest of the 
tenant for life, under the original wiU. The 
Vice-Chancellor of England, on this part of 
the case said, " Then, inasmuch as Grace Thomp- 
son was not, in reality, a trustee, but did those 
various acts {about which there is no dispute) which 
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showed that she assumed to herself the character of a -Rfw^^^^w ▼• 

Siddall. 

trmtee ; and as she solemnly, in writing, acknow- 
ledged that she was a trustee ; and as, when she 
was acting in that character, she enabled Mr. N. 
to get possession of the money, which, if she had 
acted consistently with her assumed character, she 
ought to have otherwise disposed of, the question 
is whether she was not answerable, and whether 
her representative is not answerable for the 
money ? 

" Now I must say that it would be a most glaring 
violation of justice if I were to decide that she was 
not answerable. If she had pleased, she might 
have refused to act : but, as she assented to act, 
she was bound to act properly ; and she cannot 
screen herself from the consequences of her acts, 
merely by saying that she was not authorized to 
act : the fact being that she voluntarily made herself 
an instrument, by means of which a fraud was 
committed upon those who, in her assumed cha- 
racter, she ought to have protected. And therefore 
my opinion is that those who represent her are 
Uable." 

On appeal. Lord Cottenham, C, afiSrmed this i Mac. & G. 
part of the decision, though the decree was varied. 
His lordship said, "I think, however, that the 
decree is right in making Grace Thompson liable." 

It appears clear, therefore, that where persons. 
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who are not trustees, get hold of the trust fund, 
and either retain it in their own hands, or allow it 
to pass from their custody, or improperly invest it, 
the Court will, for the protection of the beneficiaries, 
clothe these persons with a fiduciary character, 
and compel them to bring the fund into court, or 
to take such other action in the matter as the Court 
may consider it proper and expedient to direct. 



Digitized 



by Google 



201 



CHAPTER VIII. 

OF INVESTMENTS BY THE COURT. 

"We have already seen {antCj p. 75), that the 

investment of cash under the control of the Court 

is now regulated by Eules 17 and 18 of Ord. XXII. Order XXII. 

of the Eules of the Supreme Court, 1883; and 

that by the former of these rules, such cash may 

be invested in bank stock. East India stock, 

Exchequer Bills, and 21. 10s, per cent, annuities ; 

and upon mortgage of freehold and copyhold 

estates respectively in England and Wales, as well 

as in consolidated, reduced, and new 3/. per cent. 

annuities. 

It may be mentioned that Eule 17 of Ord. 
XXII. differs from the Order of February, 1861, 
(which formerly regulated the investment of funds 
in court), only in this, that in the last-mentioned 
Order the words, " or subject to the order of" are 
wanting. 

Sect. 10 of the act 23 & 24 Yict. c. 38, which Power to 

convert, &o. 

enabled the Court to make general orders as 23 & 24 Vict 
to the investment of cash under its control, also ^' ^^' 
eiaabled the Court to make such orders as. should 
k5 



Digitized 



by Google 



202 



THE INVESTMENT OF TRUST FUNDS. 



Order XXTT. 
r. 18. 



Costs of 
application 
to vary. 

1J.&H.379. 



2J.&H.458. 

Service on 
trustees. 



W. N., 1868, 
p. 58. 

W. N., 1868, 
p. 87. 



be deemed proper for the conversion of any 3/. per 
cent, bank annuities, standing or thereafter to 
stand in court in trust in any cause or matter, into 
any such other stocks, funds or securities upon 
which cash under the control of the Court may be 
invested. 

Eule 18 of Ord. XXII. relates to applications 
for such a conversion, and is as follows : — 

" 18. Every application for the purpose of the 
conversion of any stocks, funds or secu- 
rities into any other stocks, funds or 
securities authorized by the last pre- 
ceding rule, shall be served upon the 
trustees thereof, if any, and upon such 
other persons, if any, as the court or 
judge shall think fit." 
The costs of an application to vary an invest- 
ment are generally payable out of income: see 
Equitable, 8fc. Society v. Fuller, But this is not 
so where a petition is otherwise necessary: see 
Re'LangforcCs Trusts, 

It appears that service on the trustees of the 
fund is necessary in the case of applications under 
Eule 18 of Order XXII., but not in the case of 
applications under Eule 17 of the same Order: 
Re Adams^ Will, 

In Montefiore v. Guedalla, the tenant for life of 
a fund in court invested in bank stock petitioned 
for a change of investment to East India stock. 
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The children of the petitioner (if he should have 
any) would be entitled to the reversion of the 
fund: he had been married for twenty-seven 
years, and had had no child. The persons en- 
titled to the reversion in the event of the peti- 
tioner having no child concurred in the application. 
Lord Eomilly said that he never sanctioned an 
investment in East India stock where infants were 
interested in the fund unless an increase of income 
was absolutely required for their maintenance: 
but in this case, considering the improbability of 
the petitioner having children, he would accede to 
the application. 

And this principle — the desirability of increasing Increase of 
the parents' income for the benefit of the children — children's 
appears to have generally guided the Court in ^® * 
dealing with such applications. 

Thus, where a tenant for life had a wife and 

five children, and his income, exclusive of that 

derived from a fxmd in court (6,357/. 15s. 2d. 

consols), was only 70/. per annum, the Court 

ordered an investment in bank stock : Peillon v. 4 L. T. 731. 

Brooking. 

See also the case of Cockhurn v. Peel (ante, i De G. F. & 

J. 170. 
p. 76), where the fund was in court. 

As to the investment of the proceeds of sale of 

consols in court in annuities created under the 

East Indian Eailway Company Purchase Act, 
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SOW. R. 133. 1879, see the case of In re Mansel, before Mr. 

Justice Fry. 

BUU ^""^ Before the passing of 23 & 24 Vict. o. 38, it 

9 Jur. 660. had been decided, in Hx parte South Eastern RaiL 

Co,j that Exchequer bills fell within the description 

of government securities: they are now, as we 

Order XXII. have seen, under Eule 17 of Order XXII., an 
r. 17. 

authorized investment for cash under the control 

of the CourJ. 

d^^^^b^ Where the trust property, coming under the 

Court. control of the Court, is of a wasting nature, the 

Court usually directs a conversion into 3/. per 

cent, annuities, notwithstanding Eule 17 of Order 

XXII. 

India.Stock. In the Colne ValUy and HaUtead Railway Bill 

J. 53. the Lord Chancellor and the Lords Justices 

refused to sanction the investment of a fund in 

court in the purchase of India stock created imder 

22 & 23 Vict, the Eafit India Loan Act (22 & 23 Vict. c. 39), 

though the Court seemed to think that a trustee, 

acting out of court, would not be guilty of a 

breach of trust in making such an investment. 

This case was decided before the passing of the 

fm^^^''*' 30 & 31 Vict. c. 132 {ante, p. 72). 

MORTGAGES. 

Before the passing of the 22 & 23 Vict. c. 3§, 
and 23 & 24 Vict. c. 38, the Court was very disin- 
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clined to allow funds in court to be lent on real 
security. 

Thus, in Ex parte CatJiorpe, an application was i Cox, 182. 
made to invest on mortgage a fund in court 
belonging to a lunatic's estate: but the Lord 
Chancellor said, that though he was perfectly con- 
vinced that the security was a good one, yet he 
could not permit such a precedent to be made; 
his lordship directed the money to be laid out in 
the 3 per cent, bank annuities. 

So, in Norbury v. Norhury, the Vice-Chancellor 4 Mad. 191. 
of England refused a reference to the Master to 
inquire whether it would be for the benefit of 
infants that a fund should be laid out on mort- 
gage instead of being applied in the purchase of 
3 "per cent, consols. His Honour said the Court 
had adopted the rule that investment in 3 per 
cent, consols was most beneficial to suitors of the 
Court, and never varied from this rule without 
special circumstances. 

So, also, in Barry v. Marriott. Vice-Chancellor 2 Do G. & 

Stti 4.01 

Knight-Bruce declined to direct a reference, on a ' * 
petition presented by tenant for life and infant 
remaindermen, as to whether it would be for the 
benefit of the infants to sell out the fund and 
invest the proceeds on mortgage of property men- 
tioned in the petition : the trustees having power 
under the will to invest on real security. The 
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Vice-Chancellor said, that in ninety-nme cases out 

of a hundred the expenses of a mortgage security 

more than counterbalanced the increase of income. 

7 De G. M. & And in the case of Baud v. FardelL Lord Justice 
0. 628. . 

Turner said that, " the Court in administering a 

trust never sanctions an investment on mortgage 

except imder very special circumstances, though 

such an investment may be authorized by the 

instrument creating the trust." 

These cases were before the Act of 23 & 24 

Vict. c. 38, and the Order of February, 1861 

{antCy p. 74), made in pursuance of that statute. 

9 W. B. 729. In a later case, Ungless v. Tiiffy where certain 
stock was ordered to be transferred into Court, the 
Master of the Eolls gave leave to the tenants for 
life to apply at chambers as to the investment of 
the fund on real security in England. 

Real Beourity Notwithstanding the provisions of 4 & 5 

3 Beav 430 ^^' ^^ ^- ^^^ •'^^^ Langdale, M. E., in Stuart v. 
Stuart J refused even to direct a reference as to the 
propriety of investing a fund in court upon real 
security in Ireland. We have seen {ante^ p. 105), 

7 Sim. 510. that in Ex parte French^ where the fund was not 
in Court, such an inquiry was directed. See also 

I Ph. 670. Ex parte Paiclett. 

II 'W.R.713. In Moore v. Walter j the Court refused to sane- 
House ^£qj^ ^^q investment of a fund in court in the 
property. 

purchase of freehold houses. Vice-Chancellor 
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Kindersley said, " As to the proposal to invest in 
house property, nothing could be worse: it was 
most objectionable, although that proposed was 
good of its kind." 

Even where there is a power in the will to Personal 

. . security. 

invest on personal or government security, if the 
estate is being administered by the Court, all 
moneys not already invested will be laid out on 
government securities. In Holmes v. Moore, where 2 MoU. 328. 
personal estate was bequeathed to a trustee to 
lay out on personal or government security. Lord 
Chancellor Manners, in Ireland, directed all future 
investments to be upon government security. 

After a considerable conflict of decisions, it has Moneys paid 
now been definitely decided that moneys paid into l. C. C. Act. 
court under the Lands Clauses Consolidation Act 
are cash imder the control of the Court, and are 
therefore liable to be invested on such securities as 
are named in Ord. XXII. r. 17. The question Ord. XXII. 
was fully considered, and finally settled, in the 
case of ^x parte St, John Baptist College, Oaford. 22 Ch. D. 93. 
The facts were as follow : land in London, be- 
longing to the College, was taken by the Metro- 
politan and District EaQway Companies, under an 
act incorporating the Lands Clauses Act, and the 
purchase-money was paid into court. The College 
presented a petition asking that the money might 
be invested in India 3^1. per cent, stock, or in 
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India 41. per cent, stock. Vice-Chancellor Hall 
refused to authorize an investment in India stock, 
and ordered an investment in consols, feeling him- 
self bound by previous decisions to hold that 
money paid into court under the Lands Clauses 
Act was not cash under the control of the courfc 

23 & 24 Vict, within the Law of Property Act, 1860, s. 10. 
But, having regard to the contradictory decisions, 
his lordship expressed a wish that the matter should 
be brought before the Court of Appeal. 
The petitioners appealed. 
The earlier cases, in which the judges had 
differed in opinion, were brought to the attention 

22 Ch. D. 94. of the Court, and are referred to on p, 94 of the 
report. In giving judgment, the late Master of 
the EoUs, Sir George Jessel, said : " I think that 
this money, which has been paid into court under 
the Lands Clauses Act, is cash under the control 
of the Court. When we look at the words of the 
10th section of 23 & 24 Yict. c. 38, it appears to 
me clear that the . expression must mean cash in 
court and nothing else. That section enables 
the Lord Chancellor, with the advice of the judges 
therein mentioned, to make such general orders 
from time to time as to the investment of cash 
under the control of the Court, either in 3/. per 
cent, consols, reduced, or new bank annuities, 
or in such other stocks, funds, or securities, as he, 
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with such advice, may think fit : and then it goes 
on to say, that it shall be lawful for the Lord 
Chancellor to make snch orders as he may deem 
proper for the conversion of any 3/. per cent, bank 
annuities then standing, or which might thereafter 
stand, in the name of the Accoimtant-General of 
the Court of Chancery in trust in any cause or 
matter, into such other stocks, funds, or securities, 
upon which by any such general order, cash under 
the control of the Court might be invested. Now, 
if the Court can convert any consols standing in 
the name of the Accountant-Q-eneral in trust in 
any cause or matter, it would be extraordinary if 
it coidd not order the investment of cash standing 
in the name of the Accountant-General in any 
cause or matter. It is therefore plain that the 
words must mean cash standing in the name of 
the Accountant-Q-eneral in any cause or matter." 

Money in court imder the Settled Estates Act, Settled 

'^ Estates Act, 

1877, is, by section 36 thereof, directed to be in- 1877. 

vested as the Court shall direct, " in some or one 

of the investments in which cash under the control 

of the Court is for the time being authorized to be 

invested." 

By sect. 32 of the Settled Land Act, 1882, Settied Land 

^ ' Act, 1882. 

money in Court under the Settled Estates Act, g^^j^ 32. 
1877, or under an Act incorporating the Lands 
Clauses Acts, or under any other Act, public, local, 
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personal or private, liable to be laid out in the 
purchase of land, to be made subject to a settle- 
ment, may be invested or applied as capital money 
arising under the Settled Land Act, 1882. 
Sect. 21. Py sect. 21 of the Settled Land Act, 1882, 

capital money arising thereunder may, subject as 
therein is mentioned, be invested — 

" (1) Li investment on government securities, 
or on other securities on which the trus- 
tees of the settlement are by the settle- 
ment or by law authorized to invest 
trust money of the settlement, or on the 
security of the bonds, mortgages, or de- 
bentures, or in the purchase of the de- 
benture stock of any railway company 
in Great Britain or teland, incorporated 
by special act of parliament, and having 
for ten years next before the date of 
investment paid a dividend on its ordi- 
nary stock or shares, with power to vary 
the investment into or for any other such 
securities." 
23Ch.D.l7l. In the case of In re ByrorCs Charity j lands 
A^ss 2f^2 l^^l^^^&^g absolutely to a charity were taken by a 
and L. C. 0. railway company, and the purchase-money was 
paid into court under the Lands Clauses Act : it 
was held by Mr. Justice Fry, that the 32nd section 
of the Settled Land Act must be read with the 
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69th section of the Lands Clauses Act, and that 
the purchase-money could be dealt with under the 
provisions of sect. 32 of the Settled Land Act, 
1882, as "money liable to be laid out in the 
purchase of land to be made subject to a settle- 
ment." 

An interim investment in debenture stock of 
the L. & N. W. Eailway Company was ordered. 
But as to this case, see Wolstenholme & Turner, 
2nd ed., p. 60, on the Settled Land Act. 

The Court wiU sanction the interim investment Interim 

i mmntii ifiii t 

on real security of purchase-money paid into court on real 
under the Lands Clauses Act. 

In the case of In re William Smithes EstatCj a l. R., 9 Eq. 

• • • 178 

petition was presented asking for the interim in- 
vestment on a mortgage of a freehold estate of 
part of a fimd paid into court by a local board 
imder the Lands Clauses Act. Vice-Chancellor 
Malins said, that the 70th section of the Lands 
Clauses Act distinctly provided for temporary 
investment in real securities, and that such an 
investment is perfectly proper if the security 
is such as the Court approves. An inquiry was 
directed as to the sufficiency of the proposed 
security. 

Li the case of In re Redhead^ the same learned W. N. 1878, 
judge sanctioned the investment of a fund paid 
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Metropolitan 
Btock. 



Copyhold 
Acts* 

Ecclesiastical 
Estates Act, 
InclosureAct, 
Legacy Duty 
Act, 

Parliamen- 
tary Deposit 
Act, 
Trustee 
ReUef Act. 



Life Assur- 
ance Acts, 
1870—1872. 

Tramways 
Act, 1870. 

Board of 
Trade Rules, 
August, 1872. 

Inyestments 
by Pay- 
master- 
General. 



Effect of 
decree on 
discretion of 
trustees as to 
investment. 



into court under the School Board Act, in stock of 
the Metropolitan Board of Works. 

Since the above-quoted decision of the Court of 
Appeal in Ex parte St, John Baptist College, Oxford 
(ante J p. 207), it is conceived that money paid 
into court under any of the acts referred to in the 
margin may be dealt with as cash under the con- 
trol of the Court, though provision has been made 
for the investment of moneys paid into court under 
each of these acts : but in the absence of special 
circumstances an investment in consols would 
probably be directed. 

In the case of the Life Assurance Acts, 1870— 
1872, and the Tramways Act, 1870, the provision 
for investment is " in such stocks, funds, or securi- 
ties as the applicants desire or the Court thinks 
fit." 

As to the procedure on investments by the 
Paymaster -General, see the Supreme Court 
Funds Eules, 1886: also Seton, 85 et seq,; 
and Daniell's Chancery Practice (6th edition), 
1767 et seq. The Chancery Funds Consolidated 
Eules, 1874, and the Eules of 1884, are revoked. 

When a decree has been made for adminis- 
tratioxi it appears that all the powers of manage- 
ment of the estate which may be vested in trustees 
become subject to the control of the Court. The 
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question was considered by Sir George Jessel, 

M. E., in the ease of Bethell v. Abraham. There, L. R., 17 Eq. 

24. 

trustees, having power to invest certain moneys 
belonging to the testator's estate at their discretion, 
and power to continue or change securities from 
time to time as to the majority should seem meet, 
applied to the Court in an administration action 
for liberty to invest the moneys in, and to convert 
securities into, American funds or railway stocks : 
infants were interested in the estate. It was 
held that, even if the trustees had the discretion 
they claimed, the Court ought not, in a case where 
infants were interested, to permit them to exercise 
that discretion in the way they proposed. The 
late Master of the EoUs said, " I am not satisfied 
that the trustees have the power they claim. . . . 
But if they have the power they claim, I am not 
satisfied that I ought to exercise the power (which 
I undoubtedly have) of controlling their exercise 
of discretion in the way which they desire, namely, 
by acceding to the request to make these invest- 
ments, which, in the eye of this Court, are specu- 
lative. I do not say they are really such; for 
that I know nothing about ; but they are specu- 
lative so far as this Court is concerned : so that 
even if I thought the construction of the will 
other than I do think it, I should not grant this 
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applioatioiL However, I should like to say tliis, 
that (if I rightly understand the doctrines of the 
Court) as long as an estate remains to be adminis- 
tered in this Court, the Court does not allow a pur- 
chase to be madCf or a mortgage^ or any other invest^ 
ment to be madej unless the Court is satisfied of its 
safety. There is a reason for that. The Court 
has to protect the property for all claimants, and 
even where the trustees have an undisputed power 
to make a purchase, or to make a mortgage, a 
reference is made, generally to chambers, to 
ascertain the propriety of the investment which 
is intended to be made, that is to say, its pro- 
priety in all respects I do understand the 

practice of the Court to be that a judge does 
exercise a personal discretion, that is, exercises a 
discretion according to his own judgment as to 
the safety and propriety of a proposed invest- 
ment." 
W. N. 1883, It is said in the note of Fox v. Dolby, that the 
Discretion in Court has a discretion to allow trustees to retain 

Court to investments not authorized by the trust, if it is 
retain nnau- "^ ' 

thorized shown to be for the benefit of infants that this 
invesments. 

should be done. But that the Court will not 

exercise this discretion, but on the contrary will 

order the unauthorized securities to be converted, 

imless special circumstances are shown to exist: 
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and that the mere fact that the unauthorized 
securities are such as are authorized by sect. 21 
of the Settled Land Act, 1882, and that a loss of 
income would be caused by the conversion, is not 
enough to induce the Court to allow the securities 
to be retained. 

It is stated generally in Seton, that where the Page 87. 
fund in court is subject to a trust for investment, j^ court ^ 
the investments authorized by the trust will, if t^t^*^ 
otherwise unobjectionable, be allowed. investment. 

Attention may be called here to the case of The 16 Q. B. D. 

408. 

Attorney-General v. Marquis of Ailesburt/, where 
certain funds in court, being the accumulations of Investment of 
the personal estate of a lunatic, had, under orders estate of 
of the Lords Justices, been invested in the pur- i^d/° ^ 
chase of lands. In pursuance of these orders the 
lands were conveyed " unto and to the use of the " 
committees, "their heirs and assigns for ever, upon 
trust for " the lunatic, " his executors, adminis- 
trators and assigns": certain powers of leasing 
and sale were given to the committees, and the 
deeds of conveyance contained a declaration that 
the lands should be considered part of the lunatic's 
personal estate, but they contained in terms no 
trust for sale. It was held by the Court of Appeal, 14 Q. B. D. 
reversing the judgment of the Queen's Bench Divi- 
sion, that the value of the lands thus bought was 
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not part of the lunatie's personal estate and effects 
at his decease, and was not liable to probate duty 
as part of the estate and effects in respect of which 
administration might be granted to his personal 
representatives. 
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Absence : page 

Of power of sale in mortgage to trustees, no breach of 
trust 99 

Accommodation Loan : 

NotaUowed 127 

Account : 

Directed, where profit made by trustee . . . . 153 

Action: 

Trustees bring^g, under advice of counsel, bow far 
indemnified 67 

Acts: 

Application of enabling, where consent to investment 
required 7S 

Admission : 

By defendant, what necessary, to obtain payment into 

Court 176—180 

And see Payment into Court. 

Advance: 

Limit of, on house property . . . . 38, 94, 97, 99 
freehold lands . . . . 43, 46, 94, 96, 97 

Advice: 

How to be obtained by trustee . . . . CA. II., 59 et aeq. 
Of counsel, how far an indemnity to trustees . , . . 67 

Affidavits : 

Admissible on application for advice, qucere . . . . 62 

Agent : 

Must not be employed out of his business . . 39, 57 

Deposit of trust money with, not allowed , . 24, 2^ 

Diligence to be used in selection of . , . . . . 14 

Right of executor to employ . . . . . . . . 15^ 
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Agency : page 

Of broker, when not required 22 

Amount: 

To be invested, regard to be had to, in choosing 
broker 12 

AjVNUixiEs: 

Created by 42 & 43 Vict. c. ccvi, when investment 

on, allowed 79, 80 

Long, when to be converted 118,119 

Appeal: 

Formerly none from opinion on applications for advice 64 
But quare since Judicature Act . . . . . . 64 

Application : 

To judge for advice 69 

costs of 60, 64 

service of 61, 62 

generally by petition . . . . . . . . 61 

Signature of, by counsel, still necessary . . . . 62 

Quare, affidavits admissible on 62 

Appbopeiation : 

Of testator's mortgages by trustees . . . . 101, 102 

legacy, what insufficient 182, 133 

Abeeabs: 

Of income, as to interest on 168 

Attachment : 

Present practice as to 185 

Authobitt: 

To invest * * in shares of any company, ' ' does not relieve 
trustees from duty of investigating constitution of 
company 134 

Balances : 

In hands of trustees, rate of interest charged on 171 — 174 

Bank: 

Shares of, with further liability, when investment on 
aUowed . . . . . . . . . . . . . . 81 

Trust money should not be placed in, payable to one 
trustee 123 
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BAinc AND India. Stock : page 

Retention of testator's 76, 77 

BAinc OF Englaih) Stock : 

Authorized as an investment 71 

Bank op Ibeland Stock : 

Authorized as an inyestment . . . . . . . . 71 

Bankeb: 

Exoneration of trustees from liability for . . . . 20 

Bankbb'b : 

As to leaving trust fond at . . 164 et ieq., 170, 171 

Funds lying idle at, who fails 168 — 170 

Temporary deposit of trust funds at, when allowable 170, 

171 
Bankeuptct: 

Of husband, where trustees liable upon, for money 

lent to him 127, 128 

trustee, option of cestui que trust to prove in respect 

of unnecessary sale of stock 164 

Benefictabtes : 

One class of, not to be benefited at expense of 
another 116 ^^ «^., 146 

Beqitest: 

Specific, of shares that can only stand in one name 122, 123 
Bond: 

Directed to be taken, instead of note of hand, when. . 125 

Bonds: 

Of French railway company,- when not "securities 

of a foreign country '* 63 

foreign government, when investment on allowed 81 
colonial railway, when investment on allowed . . 81 
BoBBOWEB*s SouorroB : 

Trustees should not employ 115, 116 

BOUGHT-NOTE : 

Meaning of 10, 17 

Bbaziuan Bonds : 

Executors held justified in retaining 81 

Bbeach op Tbust : 

Deposit of trust-money with agent pending invest- 
ment, is . . • . 24 

l2 
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Bbeach of Tbttbt (eaniinued) : paob 

Failure to convert, when a 69, 70 

By favouring tenant for life as to investments 116, 117 
By non-compliance with condition as to investment 1 19, 1 20 
Loan on personal security, is generally a . . 124 et seq. 
By lending on second mortgage of house property . . 141 
By trustee using fund in his own trade . . 150 et 8eq» 

A real security 55, 66, 94 

Buoeeb: 

Employment of, by trustee . . . . 11, 13, 17, 18, 22 
Payment of money to . .8, 13, 18, 19, 21, 23, 25, 26, 68 
Exoneration of trustees from liability for . . . . 20 

BUILDINQS : 

Advance on trade buildings 94, 98, 111 

BUBINBSS : 

Ordinary course of, when open to trustee . . 24, 57, 68 



Calls : 

Trustee liable for, under sect. 30 of Companies Act . . 135 

Capital: 

What share of profit treated as,, where fund em- 
ployed in trustee's trade 159, 160 

Cash: 

Under control of Court, Court empowered to make 
orders as to investment of 74 

CeSTUIS que TBTTBT : 

Bights of, where money lent in trade 128 

And see Option. 

Change: 

In firm, effect of, where money lent on personal 
security 128 

Chabitable Pubposes : 

Trustees for, as to investments by, on real, securities 86, 87 
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Cheques : page 

Crossing, use of practice 24 

Chubch Teustebs : 

Provision for investment of funds in hands of . . 80 

Colonial: 

Railway, bonds of, when investment on, allowed . . 81 
Stock Act, when trustees may hold certificate to 
bearer, under 135, 136 

Companies Act : 

Trustees are shareholders under . . . . . . 135 

Company: 

Investment on stock of private 129, 130 

Precautions to be taken before investing in shares 
of IZZ etseq. 

Compensation : 

Trustee not entitled to, generally . . . . 2, 160 

Competition : 

In trade, advance improper where value of security 
depends on absence of 97 

CoMPOTJND Interest : 

When given to cestui qm trust . . . . 149, 171, 172 

Conditions : 

Annexed to power to invest must be strictly ob- 
served 119 — 121 



Of married woman to investments, when dispensed 
with . . 63 

Application of enabling Acts where consent to invest- 
ments required . . . . . . . . . . . . 78 

Court not fettered by want of, in securing the fund. . 118 

To transposition of securities, what amounts to 120, 121 

Consols : 

Transfer from, to East India Stock 76 

CoNSTEUCTiVE Teitst : 

When raised in equity 148 
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GoBreTBUonvB Tbttstees : taob 

Strangers treated as 190 et seq. 

Ck>irTBIBUTOBT MOBTOAOB : 

Trustees should not lend on 142 

Ck>IITBOL OF ONB TbITSTEE : 

Funds should not be subjected to • • . . 121 — 123 

CozrvEBSiON: 

Ruleasto 69,118,204 

Of Consols into other securities, when the Court will 

order 202, 203 

Where trustees with power to postpone, should not 

postpone indefinitely 82 

COWVETAlTOmG AcTS : 

Enlargement of long terms under . . . .i . . 139 

CopTHOLD Acts : 

Investment of money in Court under 212 

COPTHOLDB AOT) FbEEHOLDS IN EnOLAIO) AND WaLES : 

Mortgages of, sanctioned as investments . . 85, 86 

Duty of trustee lending on security of copyholds . . 86 

CoBPOBATioN Bonds : 

Investment on . . . . 80, 81 

COBFOBATIONS : 

As to investments by, on real securities . . 86, 87 

Coers: 

Of application under Lord St. Leonards' Act. . 60, 64 

taking counsel's opinion, allowed to trustees . . 66 
application to vary investment of funds in Court. . 201 

Co-TBT7BTEE8 : 

Held liable for absconding solicitor- trustee .. 112,113 

Counsel : 

Signature of petition or summons for advice by, still 

necessary 62 

Opinion of, right of trustee to take 66 

protection afforded to trustees acting 

under 66, 67 

Cottbsb: 

Of business, ordinary, when open to trustee . . 24, 67, 58 
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COXTBT : PAOB 

Investments by the 201 et ieg. 

what investments allowed.. .. 201 

change from Consols to other per- 
mitted investments . . 201 — 204 
on mortgage. . . . 204, 205, 206 

on house property . . . . 206, 207 

on personal security . . . . 207 

of moneys paid in under L. C. C. 
Act .. .. 207—209,210 

of moneys paid in under Settled 
Estates Act . . . . 209, 210 

of personal estate of lunatic in pur- 
chase of land . . . . . . 215 

interim investment on real security 211 
Metropolitan Stock 211 

procedure on 212 

Duty of, to lean to side of honest trustee . . 16 

Empowered to make orders for investment of cash 
under its control . . . . . . . . . . 74 

Order of, trustees may invest on securities sanctioned 

by, when , . . 74 

Trustees entitled to protection of, when acting bond 
^^(? in exercise of discretion .. .. .. ..76 

Is not fettered by want of consent to change of in- 
vestments, where fund insufficiently secured .. 118 
Does not usually control trustees' discretion ad to 
varying investments . . ..... . . . . 68 

Debentube Stock: 

Of railway or other company, provision for invest- 
ment on ' 80 

Debentttbes : 

Issued under Local Loans Act, 1875, provision for in- . 
vestment on 80 

Dbbtoes Act, 1869 : 

Trustee ordered to ^ay, excepted from sect. 4 of . . 185—189 
Amendment Act, discretion given to Court by . . 186 — 189 

Decbee: 

No advance on mortgage after, without leave of Court 101 
Effect of, on discretion of trustees as to investment 212, 215 
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Dbzjboation : page 

Heaning of the role against 20 

Not justifiable, when 21 

Deposit Acoomrr : 

Investment on 144, 145, 170 

Deposit : 

Of title deeds, trustees should not lend on . . 141, 142 
Of trust money with agent, not allowed . . 24, 29 

Temporary, of fund at bank, when allowed . . 170, 171 
Deposit-note : 

Temporary investment on, how far justifiable 165 et seq. 

Funds unnecessarily left on 170 

Depbeciation : 

In value of government securities, trustees not answer- 
able for 71 

Detail: 

Questions of, not entertained on applications under 

Lord St. Leonards' Act* 63 

Dibobbtion: 

Trustees should exercise, in choice of agent . . 40, 58 

of security . . 98 
Estimate of loss when trustees have, as to invest- 
ment 103, 104 

Court exercises, as to investments, after decree.81, 82, 214 
does not usually control trustees', as to varying 

investments 68 

Document: 

Trustee entitled to benefit of ambiguity in, when . . 16 
Duties: 

Of trustees for purchase 114,115 

lending on mortgage . . . . 87 ^^ seq, 

as to valuation 87, 88, 89 

as to investigation of title . . 89 ^^ seq. 
as to limit of advance . . . . M et seq, 
as to not tying up the money . . 100, 101 
as to mortgages after decree . . . . 101 
as to appropriating testator's mort- 
gages 101, 102 

as to real securities in Ireland 104, 105, 106 
as to lending to one of themselves . . 106 
as to railway mortgages 109, 110, 111 

as to parting with the money 112, 113, 114 
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Duty : paob 

Of trustee in investing . , Ch. /., 1 et seg. ; Ch. III., 

68, 69 

East India Stock : 

An authorized investment . . . . . . . . 71 

To include " old " East India Stock 72 

Provision for including later, in sect. 32 of Lord St. 

Leonards' Act 73 

New, is within Order XXII. r. 17 73 

Now usually adopted by Court is India £4 per Cent . . 73 

Transfer to, from Consols 76, 204 

Old, has ceased to exist . . . . . . . . . . 76 

Executor held justified in retaining 81 

East Indian Railway Company Puechase Act : 

Investment in annuities created under. . . . 203, 204 

Ecclesiastical Estates Act : 

Investment of money in Court under . . . , . . 212 

Enabling Acts : 

Application of, where consent to investments required. 78 

England, Bane op. Stock : 

An authorized Investment . . . . . . . . 71 

English Couets : 

Enabled to enforce payment of money lent on real 

securities in Ireland 105 

Enlabgeiient : 

Of long terms into fee simple . . 139 

EamTABLs Mobtgages : 

Trustees must not lend on 141, 142 

Estate: 

Entitled to benefit of all the trustees' discretion . . 106 

Estimate: 

Of loss, where trustees have discretion as to invest- 
ments 103, 104 

Exception; 

To general rule as to management of trust estate 24, 29 

ExoHEaxTEB Bills : 

Are government securities 204 
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EXBOUTOB : PAOB 

When entitled to remit money to agent . . . . 15 

EXBOUTOBS: 

Partners of their testator, employing leg^acy in their 
business, acooimt against 159 

EXPECTANOT : 

Kight of persons entitled in, to conyersion . . 69, 118 

EZFBESSIONS : 

Held insufficient to justify loan on personal security 

130 et seq 
** To increase and improve, by placing out at 

interest as the trustees should see occasion' ' 1 30 
'* And place the same out at interest at their 

discretion" 130 

' ^ Or on such other good security as they could 

procure and should think safe " . . . . 131 
'* In real or personal or government securities 

in Ireland" 132 

*^And lay out the money at greater interest 

iftheycould" .. .. .'. 132,145 

Fee simple: 

Enlargement of long terms into 139 

FntM: 

Effect of change in, where money lent on personal 
security of 128 

FOBEOLOSUBE ACTION : 

Where corporation plaintiff, provisions as to . . . . 86 

«' FOBEION COUNTET, SeOUEITIES OP i" 

When bonds of French railway not 63 

FoBEiGN Seoueities : 

Betention of, when justified 81 

FOBEION Gk)VEBNHENT .' 

Bonds of, when investment on, allowed . . . . 81 

Fbaxtd: 

By trustee in obtaining judge's opinion, effect of . . 60 
solicitor, liability of trustees for . . . . 90, 92 
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FSBEHOLDS : PAGE 

Limit to advance on freehold lands . . 43, 45, 94, 96, 97 
Power to purchase, authorizes inyestment in freehold 

ground rents . . . . , , . . . . . « 63 
And copyholds in England and Wales, mortgages of, 

sanctioned as investments . . . . . . 85, 86 

Power to invest on security of, authorizes investment 

on freehold ground rents . . . . . . . . 99 

"FsENCR Railway : 

When bonds of, not "securities of a foreign country " 63 

Geneeal Rule : 

As to management of trust estate, exception to . . 24, 29 

Geobqia. Bonds: 

Where investment in, authorized 81 

** GrOVEENMENT *' SeCUEITIBS : 

Not identical with ** public " securities . . . . 74 

Gbound Rents : 

Freehold, investment in, authorized, where power to 

purchase freeholds 63 

Investment on, authorized, where power to invest on 
security of freeholds 99 

House Peopeett : 

Limit of advance upon 38, 94, 97, 99, 137 

Court will not invest fund in Court upon . . 206, 207 

Husband : 

Liability of trustees lending to, on his bankruptcy . , 127 
In trade, lending to, a breach of trust . . . . 127, 128 
Effect of insolvency of, where power to lend to 128, 129 
Loan to, on mortgage of his life interest in real estate 
and collateral security, when a breach of trust . . lo7 

lyPBOYEMENT OF LaND AoT : 

Provisions as to investment under 111,112 

Impboyements and Repaibs : 

Question of, not entertained on application for 
advice 63, 64 
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Inolosusb Act : paqb 

Investment of money in Court under 212 

Inooxb: 

When costs of application for advice are paid out of . . 65 

Indeknitt to Tbxtstees : 

Under Lord St. Leonards' Act 60 

How far advice of counsel is 67 

India; 

Railway stock, with interest charged on revenues of, 
not within 30 & 31 Vict. c. 132, s. 1 . . . . 73, 74 

India and Bank Stock : 

Retention of testator's 76, 77 

India (East) Stock: 

An authorized investment . . . . . . . . 71 

To include " old " East India Stock 72 

Provision made to include later, in sect. 32 of Lord 
St. Leonards' Act . . 73 

" India" Stock: 

Quare within the purview of 30 & 31 Vict. c. 132 . .72, 73 

India £4 peb Cent. Stock : 

Is the East India Stock now usually adopted by Court 73 
iNQuntT: 

Directed where fund employed in trustee's trade . . 156 
Inqitibies: 

Not directed on applications for advice . . . . 64 

Insolvency : 

Of husband, effect of, where power to lend to him 128, 129 
iNSUFnoiKNOT OP Tbitst Estate : 

No defence against trustee's liability for calls, when . 136 
Intebest: 

At four per cent., trustees ordered to pay . . 11, 41 

Rule as to conversion of property producing high rate 
of 69 

When guaranteed by Parliament on securities, invest- 
ment allowed . . 79 

Usually charged on balances in hands of trustees . . 168, 

171—174 

Rule in Jones v. Foxall 171 

On arrears of income . . 168 
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Invest : page 

Power to, nsually carries power to vary . . . . 68 

conditions annexed to, should be strictly 

observed 119—121 

Invested: 

Where fund already, and no power to vary, sect. 32 
of Lord St. Leonards' Act does not apply . . 71, 72 

Investment: 

Usual course in making, on Exchange . . .. .. 12 

Trustee's choice as to, limited 24, 29 

When allowed under 23 & 24 Vict. c. 38, notwith- 
standing prohibitive words 63 

Court empowered to make, orders as to . . . . . . 74 

On mortgage, before the 23 & 24 Vict. c. 38 . . 76, 76 

Of fund under provisions of Settled Land Act . . 78, 79 

On mortgages S2 et aeq. 

On personal security . . . . . . . . 124 et seq. 

In trade 127, 128 

On stock of private company . . 129, 130, 133 et seq. 

On railway mortgages 109,110,111 

On leaseholds IZQ et seq. 

And see Leaseholds. 

On second mortgage, improper 140 

On equitable mortgage, improper . . . . . . 142 

On contributory mortgage, improper . . . . . . 142 

On sub-mortgages, whether justifiable . . 142, 143 

On stock-mortgages, not justified . . . . 143, 144 

On deposit account . . . . . . 144, 145, 166 

In trustee's own business . . . . . . \i^ et aeq. 

Temporary, on deposit note, whether justifiable. 165 et seq. 
Effect of decree on trustee's discretion as to . . 212 — 215 
Of personal estate of lunatic in purchase of lands. . . 216 

Investments : 

Court will entertain question of, on application for 
advice . . . . . . . . . . . . . . 62 

Consent of nmrried woman of unsound mind to, dis- 
pensed with 63 

Of permissible . . . . . , ,,Ch. Ill.y 68 et aeq. 

Practice as to, where no express power, before Lord 
St. Leonards' Act 70 
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Intzstments {continued) : page 

Other than real seourities, open to trostees . . 19 et seq. 

By the Court 201 et seq. 

And tee Court. 

Under the Settled Land Act, 1882 210 

Unauthorized, when trustee allowed to retain . . 214, 215 
Authorized by trust allowed, if fund in Court, when . . 215 

Ibelaud: 

Bank of, stock, an authorized investment . . . . 71 
As to lending on real securities in . . 104, 105, 106, 206 
Investment on leaseholds for lives in, when allowed. .136, 

137 

Joint Textstees : 

Responsible for acts of each other, when . . 121 — 123 

Judge : 

Application to, for advice 59, 62, 63 

Exercises personal discretion as to investments after 
decree 214 

Kenton*8, Lobd : 

Statement of rule against loans on personal se- 
curity 126, 127 

Lands Clauses Act : 

Money in Court under, is cash under control of 

Court 207—209 

Investment of money in Court under . . . . 207 — 211 

liEASEHOLD SeCUBITT : 

Loan upon, is primd facie a breach of trust . . . . 138 

Leaseholds : 

For lives, when investment on, permitted . . 136, 137 
Perpetually renewable, whether within "real" 

securities 136,137 

For years, not real securities 138, 139 

Short, with covenants 139, 140 

Leoact Duty Act : 

Investment of money in Court under 212 
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Legal Estate : page 

Trustees lending on real security should get the 140, HI 

Liabilitt: 

Limit of trustee's, per Jessel, M. R 11, 12 

Exoneration of trustees from, in respect of broker . . 20 
Of trustee for neglect of solicitor . . . . . . 90 

who subjects trust fund to control of co- 
trustee 121, 122, 123 

who mixes the trust fund .. .. 166,167 
Of solicitors for trust funds in coffers of firm . . . . 167 
Of trustees for funds lying idle at bankers, who 

fail .. .. 168—170 

left on deposit at bankers, 

who fail 170 

Lien : 

Cestui que trust has a, on estate purchased partly with 
trust fund .. .. 167 

Life Assueance Acts : 

Investment of money in Court under 212 

Life Inteeest in Eeal Estate : 

Mortgage of , not a real security 137 

Ltmtt; 

Of trustees' choice as to investments . . . • 24, 29 

Of advance on house property . . . . 38, 52, 94, 97, 99 

on freehold lands . . . . 43, 45, 94, 96, 97 

Limitation : 

Of general rule as to employment of agents . . . . 57 

Lives: 

Leaseholds for, when investment on, permitted 136, 137 

Loan: 

To two not authorized by power to lend to three 106, 107 
By testator on personal security will not justify 
similar loan by trustees 127 

Local Loans Act, 1875 : 

Provision for investment on debentures issued under . • 80 

Long Tebxs of Years : 

Are not real securities 138 

Enlargement of, into fee simple 139 
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LosD St. Leonabds' Act : page 

ApplicatioDS to j udge by trustees for advice under. 69 et seq. 
Sect, 32 of, made retrospectiye 72 

Loss: 

Estimate of, where trustees have discretion as to in- 
vestments 103, 104 

Lunatic : 

Investment of personal estate of, in purchase of 
lands 215 

MaIiA. fides: 

In absence of, Court favours trustee 83 

Markted Woman : 

Consent of, to investments, when dispensed with . . 63 

Meteopolttan Boaed op Wobks : 

Investment allowed on stock created by . . 79, 211 

Mixing: 

Trust funds by trustee 166, 167 

Money : 

As to parting with the, on mortgage security 1 12, 113, 1 14 

MOBTOAOB : 

Absence of power of sale in, no breach of trust , . 99 
Of life interest in real estate, not a real security . . 137 
Investment on, before the 23 & 24 Vict. c. 38 . . 75, 76, 204 

Duties of trustees lending on S7 et seq. 

And see Duties. 

MOBTOAOES : 

Investment on . . . . . . . . . . 82 ^ seq. 

Of freeholds and copyholds in England and Wales, 

sanctioned as investments 71, 86 

Trustees should not advance on, after decree, without 

leave of Court 101 

Appropriation of testator's, by trustees . . 101, 102 

Railway 109,110,111 

Second, improper investment 140 

Equitable, trustees must not lend on . . . . . . 142 

Contributory, trustees should not lend on . . . . 142 

Stock-, not justified by power to vary. . . . 143, 144 

Investment on, by the Court . . . . 204, 206, 206 
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MOBTMAIK : PAOB 

Investment on real securities by oorporations without 
infringing laws relating to 86, 87 

^* Necessity*' : 

Lord Ck)tt6nliam's interpretation of 15 

Neolect : 

To invest the trust funds 161 et seq. 

general rule as to . . . . 167 

NEauoENOE : 

Sir Greorge Jessel's view as to 16 

What conduct amounts to . . . . . . . . 27 

Of solicitor, liability of trustee for . . . . . . 90 

In executing power of attorney to sell stock . . 112, 113 
In payment of fund to solicitor to invest on mort- 
gage 113,114 

New East India Stock : 

Is within Ord. XXII. r. 17 73 

New Yoek and Ohio Stocks : 

Where investment in, authorized 81 

Note of Hand : 

Bond directed to be taken instead of, when . • . . 125 

•Office : 

Trustee may make no profit by his . . . . 148 et seq, 

Ohio Stocks : 

Where investment in, authorized . . . . . . 81 

Omission: 

By trustee to obtain documents of title . . . . 23 

^* One Half " Rtjle (as to house property) : 

Approved by the Court . . . . 38, 52, 94, 97, 98, 99 

Onus of Peoof : 

As to sufficient value of mortgage security . . 96, 99 

Operation : 

Of sect. 32 of Lord St. Leonards' Act, limited . . 71 

Opinion of Counsel : 

Right of trustees to take 66 

Protection afforded to trustees acting under . . 66, 67 
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Option : paob 

When cetiuis que trust have none in charging tnistees 

for loss 103, 104 

None to trustees required to invest on leaseholds, if 

tenant for life insist 139 

Ccstuis que trust have, when fund employed in trustee's 
trade, to receive interest or share of profits. . 153 ^^ seq.y 

171 
Of cestuis que trusty where trustees unnecessarily retain 

trust funds 161, 162 

Of cesiuis que trust, where trustees unnecessarily sell 

stock 162—164 

Of cestuxs que trust ,to prove on bankruptcy of trustee . . 1 64 
Obdeb: 

Of 1st February, 1861 '74, 201, 206 

Obdebs: 

Court empowered to make, as to investment of cash 

under its control 74 

Obdees : (Rules of Supreme Court, 1883) 

XIX. r. 4 62 

XXII. r. 17 75, 201, 202, 204, 207 

r. 18 201,202 

XXXIL r. 6 179, 180 

XLIV 185 

LII. r. 4 185 

r. 19 60, 62 

rr. 20, 21, 22 61,62 

LV. rr. 3, 5 .. .. 65 

Obdinaet Coubse op Business : 

When open to trustee . . . . . . ,. 24, 67, 58 

Originating Summons : 

When trustee may take out 65 

Service of, by trustee . . . . . . . . . . 65 

Paeuament: 

Investment allowed on securities when interest gua- 
ranteed by 79 

Pabuamentabt Deposit Act : 

Investment of money in Court under 212 

Paetnebs op Solicitob-Tbitstee : 

Liability of, for funds in coffers of firm . . . . 167 
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PAGK 

Payment into Coubt 174 et »eq. 

When ordered 176 

What interest plaintiff must have . . . . . . 176 

One moiety of fund ordered in 176 

Admission by defendant, what necessary . . 176 — 180 

may be gathered from let- 
ters .. .. 179,180 

of plaintiff's title .. ..180 
Fund not necessarily in defendant's hands at date of 

defence 180 

Application for, how usually made 181 

Of balance, when ordered 181, 182 

Bight to, depends on equity raised by claim . . . . 182 
Order for, does not usually extend to interest . . 182, 183 
Where trustee is debtor to trust estate . . . . 183 

Where trustees have a discretion over fund . . 183, 184 
Ordered at the hearing . . . . . . . . . . 184 

Time allowed for 184,185 

How order for, enforced 185 — 1^9 

Payment op Money : 

To agent, when reason insufficient . . . . . . 22 

broker, when justified 23, 25, 26 

Paymastee-Geneeal : 

Procedure on investment by 212 

Pbppebooen Rent : 

Ikilargement of long terms at a 139 

Pebsonal Cbedit op Debtoe : 

Trust money should not be left out on, . . . 124, 125 

Pebsonal Repbesentative : 

Exonerated by " necessity " 15 

Pebsonal Seoubity : 

Expressions held insufficient to justify loan upon 130^ ^ aeq. 

And see Expressions. 
Two interpretations of . . . . . . . . . . 126 

As to lending on . . . . 82, 124 et seq., 146, 147, 207 

Deposit of money with agent pending investment is 

lending on 24, 29 
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Pebsoval EflZAXB : paob 

Inyested on preserration of real estate 65 

PmnoH FOB AiyviCB : 

Under Lord St. Leonards' Act 59 

Service of 61, 62 

Costs of 64, 65 

PowzB OF Sale : 

Absence of, in mortgage, not a breach of trust . . 99 

PowEB TO Lend : 

To three, does not authorize loan to two . . 106, 107 

Poweb to Iitvest: 

Usually carries power to vary 68 

Conditions annexed to, should be observed strictly 119 — 21 

Peecautions: 

To be taken before investing in shares of company. 1S3 etseq. 

I^llESEBVATION OF ReAL EsTATB : 

Personal estate invested on 65 

Peivatb Company : 

Investment in stock of 129, 130 

Pbofit: 

Trustee may not make, by his office • . . . 148 et seq, 
Cestuis que trust entitled to share of, when fund em- 
ployed in trustee's trade . . . . 163 et seq., 171 
What share of, treated as capital where fund used in 
trustee's trade 169, 160 

Pbofits: 

Trustee chargeable for, if made on personal security . 125 

Peohibitive Wobds : 

Investment tmder 23 & 24 Vict. c. 38, when allowed, 
notwithstanding 63, 76 

Peotection : 

Afforded to trustees acting under counsel's opinion 66, 67 

** Public " Secueities : 

Not identical with " Government " securities . , 74 

Pubohase: 

Duties of trustees for 114, 115 
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Railway : paob 

Stock, with interest ohargedon revenues of India, not 

East India Stock 73, 74 

Debenture stock of, provision for investment on . , 80 
Mortgages 109, 110, 111, 144 

Bbal Estate : 

Personal estate invested on preservation of . . . . 66 

"Real SEanBiriES : 

Authorized as an investment by statute . . 71, 86 

As to investments on, by corporations, &c. . . 86, 87 

In Ireland, as to lending on . . . . 104, 105, 106 

Long terms of years are not . . . . . . . , 138 

Power to invest on, does not justify equitable mort- 
gage 141, 142 

Interim investment of money in Court upon .. ..211 

Bbasons : 

Against lending on second mortgages . . . . . . 141 

Heoeiveb : 

Trustee appointed 160 

Beoobd : 

Opinion of judge under Lord St. Leonards' Act, to 
remain as of . . 61 

Re- INVESTMENT I 

Trustees should insist on, when fund inadequately 

secured 117,118 

Remaindebman : 

Right of, to immediate payment . . . . . . 100 

Tenant for life not to be favoured at expense of 116 — 119, 

133, 145, 146 
Is entitled to share of extra profit of annual income 
from unconverted property 70 

Remitnebation : 

Not allowed to trustees 160 

Retention : 

Of testator's India and Bank Stock . . . . 76, 77 

foreign securities, when justified . . . . . , 81 

Unnecessary, of trust funds in hands of trustees 161 et seq. 

Rule: 

As to trustee's conduct in investing . . . . . . 28 

conversion . . . . . . 69 
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RXTLES : PAGE 

Now reg^ulating procedure on applications by trustees 

for advice 60 

Regfulating procedure on investments by the Court . . 212 

BcssiAN Bonds : 

Executor held justified in retaining 81 



Sale: 

Absence of power of, in mortgage, no breach of trust. 99 

Scotlaitd: 

Qucere whether trustee should lend money on real 
estate in 85 

Second Mobtqaoe : 

Trustees must not lend on 140 

Secubitt: 

Loan on personal, is generally a breach of trust. . 124 ^^ aeq. 

Seeyice: 

Of petition or summons under Lord St. Leonards' 

Act , 69, 61, 63 

Of originating summons by trustee . . . . . . 66 

Of petition to convert Consols into other securities . . 201 

Settled Estates Act, 1877 : 

As to investment of money in Court under . . 209, 210 

Settled Land Act : 

Investment of fund under provisions of . .78, 79, 209, 210 

Shabes : 

Of a company, precautions to be taken before investing 

on 133 et seq 

In name of one trustee, not a proper investment 122, 123 
Specific bequest of, that can only stand in one name 122, 123 

Shaeeholdebs : 

Trustees are, under Companies Act, when . . . . 135 

Solicitob-Tettstee : 

Absconding, co-trustees held liable for .. 112,113 
Liability of partners of, for moneys in coffers of 
firm 167 
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SOUdTOBS : FAOB 

Trustee should not generally pay moneys to, for in- 

yestment 19,21 

Business, choice of a valuer is not . . . . 40, 57 

Neglect of, liability of trustees for, 90 

Payment of fund to, to invest on mortgage, trustee 

liable for loss 113,114 

Trustees should not employ borrower's .. 115,116 

Trust funds in coffers of, liability of firm . . . , 167 

South Sba Stock : 

Investment in . . 129 

Specifio : 

Bequest of shares that can only stand in one name 122,123 

STA.TnTES : 

4&5Will. 4, c. 29 104,105 

8 & 9 Vict. c. 18 (Lands Qauses Act) . . . . 207—211 
10 & 11 Vict. c. 46 105, 106 

22 & 23 Vict. c. 35 (Lord St. Leonards' Act) . .77, 116, 204 

s. 30 59 

s. 31 9, 20 

s. 32 . . 71, 72, 73, 75, 85, 106 
c. 39 72, 204 

23 & 24 Vict. c. 38 (Law Prop. Amend.Act).77,85,204,206 

8. 9 .. .. 61 

8.10 74,85,201,208 

8.11 74, 75,85 

8.12 72 

25 & 26 Vict. c. 89 (Companies Act), s. 30 . . . . 135 
27 & 28 Vict. c. 114 (Improvement of Land Act), 

8.60 111,112 

8. 61 112 

30 & 31 Vict. c. 132, s. 1 . . . . 72, 73, 74, 204 

s. 2 79 

31 & 32 Vict. c. 109, s. 9 80 

32 & 33 Vict. c. 62 (Debtors Act), 

8. 4, sub-sect. 3 . . . . 185—189 

33 & 34 Vict. c. 34 86 

s. 2 86 

s. 3 86, 87 

34 Vict. c. 27 80, 109 

34 & 35 Vict. c. 47, s. 13 79 

36 & 37 Vict. c. 66 (Judicature Act) 64 

8.100 62 
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Statutes {continued) : pagb 

38 & 39 Vict. c. 83, 8. 27 80 

40 & 41 Vict. c. 18, 8. 36 209 

c. 69, 8. 12 135, 136 

41 & 42 Vict. c. 64, 8. 1 186—189 

42 & 43 Vict. c. 60 73 

c. cctI, 8. 37 79 

44 & 46 Vict. c. 41 (Conveyancing Act) 100 

8. 66 139 

46 & 46 Vict. c. 38 (Settled Land Act) 78 

8.21 78,210 

8. 32 . . . . 209, 210, 211 

c. 39 . . 100 

8. 11 139 

Stock: 

Bank of England, an authorized inyestment . . . . 71 
Ireland, an authorized investment . . . . 71 

East India, an authorized investment 71 

includes " old " East India . . . . 72 

later, included in sect. 32 of Lord St. 

Leonards' Act . . 73 

Metropolitan Board of "Works, investment upon, 

allowed 79,211 

Of Indian railway, when investment on annuities 

created by 42 & 43 Vict. c. ccvi, allowed . . 79, 80 

Of private company, investment on . . . . 129, 130 
Unnecessary sale of, option of beneficiaries in case 

of 162—164 

Stock-moetoages : 

Loans upon, not justified by power to vary securities 143, 

144 
Stbangebs: 

Held responsible as constructive trustees . . 190 ^^ seq 
Stmctness : 

Of rules as to investment . . . . . . . . 3 

Sttb-moetgages : 

Whether investment on, allowable . . . . 142, 143 

SiTMMONS : 

For advice under Lord St. Leonards' Act . . . . 69 

service of 61, 63 

costs of 60, 65 

Originating, by trustee 65 

service of 65 
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Tbhfobaby : pagb 

Deposit of trust funds at bank, when allowable 170, 171 
Investment in improvement of land in Ireland 106, 106 

Tenant fob Life : 

Interest allowed to, where fund has been employed by 

trustee in his own trade 169, 160 

Not to be favoured at expense of remaindennen 116 — 119, 

146, 146 
Where he can insist on an investment on leaseholds. . 139 

Tebics of Yeabs : 

Long, not real securities . . . . . . . . 138 

Testatob's : 

India and Bank Stock, retention of . . . . 76, 77 
Mortgages, appropriation of , by trustees .. 101, 102 
Loan on personal security will not justify similar loan 
by trustees 127 

Title: 

Mortgagor's, should be attended to by trustee- 
mortgagee 89 

Title-deeds : 

Trustees should not advance on deposit of . . 141, 142 

Tbadb: 

Investment of fund in trustee's own . . . . 160 $t seq. 
Advance improper where value of security derived 

from absence of competition in 97 

Advancement on security of . . . . 64, 94, 127, 128 
Buildings, advance upon 94, 98, 111 

Tbadeb-teitstee : 

Keeping trust funds at his banker's, treated as using 
them in his trade 169 

Teamwats Act, 1870 : 

Investment of money in Court under . . . . . . 212 

Tbansfeb: 

From Consols to East India Stock 76 

Tettst Estate : 

Trustees may make no profit out of . . . . 148 et seq. 

Tbust Funds : 

Should not be subjected to control of one trustee 121 — 123 
In hands of defendant not a trustee, when ordered 

into Court 197, 198 

G. M 
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Tbxtbteb Bslibf Act : paob 

Inyestment of money in Conrt under 212 

Tbttstebs : 

Conduct expected of, in investing . . Ch. /., etseq. 

When allowed to act by other hands . . . . 14, 67 

Not called on to gpuarantee solyency of agent, when. . 20 
Ptimd facie liable for fund till invested . . . . 21 

When ordinary course of business open to . . 24, 67, 68 
Must not expose trust property to unusual risks . . 25 
Lending on mortgage, should not employ mortgagor's 

valuer 38 

Should exercise discretion in choice of agent . . . . 40 

May apply to judge for advice 69 

May take out originating summons 65 

Right of, to take counsel's opinion 66 

How far protected by acting under counsel's opinion 66, 67 
Must not allow trust fund to lie idle . . . . . . 68 

Duties of, as to investment, whether original, or 

after-appointed 68,69 

Consequence to, of failure to convert . . . . 69, 70 

Entitled to invest on real securities . . . . 71, 75 

May invest on securities adopted by the Court, when 74, 75 

When entitled to protection of Court 76 

Investments open to, other than real securities 79 et seq. 
May lend on mortgages of freeholds and copyholds in 

England and Wales '. . . 86 ^^ seq. 

Duties of, lending on mortgage . . . . %1 et aeq. 

And see Duties. 
Liability of, for neglect of their solicitor . . « . 90 
May appropriate testator's mortgages, when . . 101, 102 

Must not lend to one of themselves 106 

As to advances on railway mortgages by 109, 110, 111 

For purchase .. 114, 116 

Should not employ borrower's solicitor . . 116, 116 
Should not favour tenant for life . . . . 116 — 119 
Kecouped out of interest of tenant for life, when 116, 117 
Should not subject fund to control of one of them- 
selves 121—123 

Kot justified in lending on personal security because 

testator did so 127 

When liable on bankruptcy of husband . . 127, 128 
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Tbxtstees {continued^} : page 

Should investigate constitution of company before 

investing in shares . . . . . . . . . . 134 

Shareholders under Companies Act 135 

Must not lend on second mortgage . . . . liO et seq, 

equitable mortgage 142 

contributory mortgage .. .. 142 
Whether justified in lending on sub-mortgages 142, 143 
Not justified in lending on stock-mortgages . . 143, 144 

May not profit by their office 148 et seq. 

Trader-, keeping trust funds at their bankers, treated 

as employing them in their trade 169 

Liable for funds tmnecessarily left on deposit with 

bankers, who fail .. .. .. .. .. 170 

Strangers held responsible as constructive . . 190 ^^ seq. 
Effect of decree on discretion of, as to investment 212 — 215 
When allowed to retain unauthorized investments 214,215 

Tbtjstees fob Chabitable fubposbs : 

As to investments on real securities by . . 86, 87 

TuBNPiKB Bonds : 

Are real securities. . . . ' . . . . . . 108, 109 

How far trustees justified in investing upon . . . . 109 

** Two-THiBDS " Rule (As to freehold lands) : 

How far enforceable with exactness 43, 45, 94, 96, 97, 99 

Ttino-up: 

Trust moneys on advance on mortgage, improper 100, 101 



Unauthobized Investments : 

When trustees allowed to retain . . . . 214, 215 

United Kenodom : ' 

Real securities in any part of the, an authorized in- 
vestment . . . . . . . . . . . . . . 71 

United States of Amebioa : 

Where investment authorized in funds of, what in- 
cluded 81 

Unnecessaby Sale of Stock : 

Option of eestuis que trust in case of . . 162, 163, 164 



Digitized 



by Google 



244 INDEX. 

Uhnbcessabt Rbtewtion of Funds by Teustbks : page 

Option of beneficiaries in case of . . . . 161, 162 

Unnsobssabt deposit of funds at bankers, who fail : 

Trustees held responsible 170 

Unbound Mind, 

Consent of married woman of, to investments, dis- 
pensed with 63 

Value: 

Trustees bound to exercise discretion as to . . 98, HI 

Values: 

Mortgagpee-trustees should not employ mortgagor's . . 38, 

87 et seq. 
Trustees should select their own . . 40, 68, 87 et seq. 

Vabt: 

Power to, usually carried by power to inrest . . . , 68 
conditions annexed to, Bhould be strictly 
observed 119—121 

ViOTOBiA Bonds : 

When executor justified in retaining 81 

Wasting Peopbbtt : 

Kule as to conversion of 69, 118, 204 

Yeabs: 

Long terms of, are not real securities . . . . . . 138 



THE END. 
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Acts of Parliament. — Public and Local Acts from an 
early date, may be had of the Publishers of this 
Catalogue, who have also on sale the largest collection 
of Private Acts, rekUing to Estates, Enclosures, 
Railways, Roads. Jkc, Jkc. 

ACTION AT LAW.— Foulkes' Elementary View of the 
Proceedings in an Action in the Supreme 
Court, with a Chapter on Matters and Arbi- 
trations. —(Founded on "Smith's Action at Law.") By 
W. D. L FOULBZES, Esq., Barrister-at-Law. Third Edition- 
Demy 12ino. 1884. 7«. 6d, 
" The entire work will be invaliiable to students, and it will often prove a handy 

book of reference to busy practitioners.'*— Zato Timet, 

AOMIRALTy— Roscoe's Admiralty Practice.— A Treatise 
on the Jurisdiction and Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals therefrom, with a chapter 
on the Admiralty Jurisdiction of the Inferior and the Yice- 
Admiralty Courts. With an Appendix containing Statutes, Rules 
as to Fees and Costs, Forms, Precedents of Pleadings and Bills of 
Costs. By E. S. BOSCOE, Esq., Barrister-atLaw. Second Edition. 
Kevised and Enlarged. Demy 8vo. 1882. 1/. 4<. 

" A dear digest of the law and practice of the Admiralty CJourts." 
« A comprehensive and useful manual of practice."- Solicitors' Journal, 

ADVOCACY — Harris' Hints on Advocacy. Conduct of 
Cases Civil and Criminal Classes of Witnesses and suggestions for 
Cross-Examining them, &c, &c. By RICHARD HARRIS, Barrister- 
at-Law. Seventh Edition. (Further Revised.) Royal 12mo. 
1884. 7». 6d. 

" Full of good sense and just observation. A very complete Manual of the Advo- 
eate's art in Trial by Jury." — Solidton' Jour/uU. 

" A book at once entertaining and really indcructlve. . . Deserves to be carefully 
read by the young barrister whose car^^er is yet before him."— law Magatint, 
[No. 49.] 
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2 S TEVENB AJSV SONy LAW PUBLICATIONS. 

AGRICULTURAL LAW.— Beaumont's Treatise on Agrt- 
cultural Holdings and the Law of Distress as 
regulated by the Agricultural Holdings (Eng- 
land) Act, 1883, with Appendix oontaiiiiiig Full Text of the 
Act, and Precedents of Notices and Awards. By JOSEPH BEAU- 
WONT, Esq., SoUcitor. Royall2ma 1883. 10*. 6d 
Cooke*s Treatise on the La\A^ and Practice of 
Agricultural Tenancies.— New edition, in great part 
rewritten with especial reference to UnexhaoFted Improvements, with 
Modem Forms and Precedents. By G. PRIOR GOLDNEY, of 
the Western Circuit, and W. RUSSELL GRIFFITHS, liL-B., 
of the Blidland Circuit, Barristers-at-Law. Bemy 8vo. 1882. 1^. 1*. 
Griffith's Agricultural Holdings (England) Act, 
1883, containing an Introduction; a Summary of the Act, with 
•Notes; the complete Text of the Act, with Forms, and a specimen 
of an Award under the Act. By W. RUSSELL GRIFFITHS 
LL.B., of the Midland Circuit. Uniform with " Cooke's Agricul- 
tural Tenancies." Demy 8vo. 1883. 5s. 
Spencer's Agricultural Holdings (England) Act, 
1 883, with Explanatory Notes and Forms ; together with the Ground 
Game Act, 1880. Forming a Supplement to "Dixon's Law of the 
Farm." By AUBREY J. SPENCER, B.A., Esq. Barrister-at-Law, 
and late Holder of Inns of Court Studentship. Demy 8to. 1883. 6s. 
** The general effect of the Act of 1883 is clearly and concisely stated in the Intro- 
duction, and the annotation of both Acts is very well done. Thirty -nine forms are 
given, and a good index."— Xaw Time*. 

ANNUAL DIGEST.— Mews'.— FMfe "Digest.'* 

ARBITRATION.— Russell's Treatise on the Po v^rer and 
Duty of an Arbitrator, and the Law of Sub- 
missions and Awards ; with an Appendix of Forms, and of 
the SUtutes relating to Arbitration. By FRANCIS RUSSELL, 
Esq., M.A., Ba^ister-at-Law. Sixth Edition. By the Author and 
HERBERT RUSSELL,E8q.,Barri8ter-at-Law. Royal 8vo. 1882.36^. 
" The cases are carefully collected, and their effect is clearly and shortty given. 

This edition may be commended to the profession as comprehensive, 

accurate and practical.' —Soiicitors Journal. 

ARTICLED CLERKS— Rubinstein and Ward's Articled 
Clerks' Handbook. — Being a Concise and Practical Guide 
to all the Steps Necessary for Entering into Articles of Clerkship, 
passing the Preliminary, Intermediate, Final, and Honours Exami^ 
nations, obtaining Admission and Certificate to Practise, with Notes 
of Cases, Suggestions as to Mode of Reading and Books to be read 
during Articles, and an Appendix. Third Edition. By J. S. 
RUBINSTEIN and S. WARD, Solicitors. 12mo. 1881. it. 

•• No articled clerk should be without It." -law Time*. 

Shearwood. — Vide " Examination Guides." 

ARTICLES OF ASSOCIATION.— Palmer.— r«i«" Conveyancing." 

ASSETS, ADMINISTRATION OF. — Eddis' Principles of 
the Administration of Assets in Payment of 
D ebtS. By ARTHUR SHELLY EDDIS, one of Her Majesty's 
Counsel Demy 8vo. 1880. 6*. 

AUSTRALASIAN COLONIES— Wood's Laws of the Aus- 
tralasian Colonies as to the Administration 
E»nd Distribution of the Estate of Deceased 
Persons ; with a Preliminary Part on the Foundation and 
Boundaries of those Colonit- s, and the Law in force in them. By 
JOHN DENNISTOUN WOOD, Esq., Barrister-at Law. Ro>al 
12mo. 1884. , 6«. 

* ^* All standa/rd Law Work$ are hpt in Stock, in law calf and other binditiyi. 
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AVERAGE. — Hopkins* Hand-Book of A^verage, to which 

is added a chapter on Arbitratioa. — Fourth Edition. By MANLEY 

HOPKINS, Esq., Author of '*A Manual o£ Marine Insurance,'' 

&c. Demy 8vo. 1884. 11. Is, 

"The work is eminently practical, and exhibits the results of practical experience 

in every branch of the subject with which it deals, and the book may properly find 

its place in the library of every lawyer who occupies himself with ships and 

shipping." — Law Jowtial: 

Lowndes* Law of General Average.— English and 

Foreign. Fourth Edition. By RICHARD LOWNDES. Author 

of ** The Law of Marine Insurance," &c {In preparation,) 

BALLOT. — FitzGerald*s Ballot Act.— With an Introduction. 

Forming a Guide to the Procedure at Parliamentary and Municipal 

Elections. Second Edition. By GERALD A. R. FITZGERALD, 

M. A, Esq., Barrister-at-Law. Fcap. 8vo. 1876. 58. ^d. 

BANKING.— Walker's Treatise on Banking Law. 

Second Edition. By J. D. WALKER, Esq., Barrister-at-Law. 

Demy 8vo. 1885. 1 6s, 

"An able and concise treatise. . . . The chapter on Principal and Surety is 

one of much general interest. , . . The style is clear and precise." — Law Timet. 

BANKRUPTCY.— Chitty's Index, Vol. I.— Fitfo" Digests." 

Gray's Bankruptcy Manual. — The Bankruptcy Act, 1888, 
and the Rules, Orders, Forms and Scales thereunder, with shozt 
Notes, giving cross-references, references for comparisons with the 
CyOrresponding provisions of the old Statutes and Rules, and Cased 
incorporated, and References for all the Reported Decisions, an 
lutrodnctiou, showing the Changes effected hy the Act, an Aualysis 
of the Act, an Appendix on the Debtors* Acts, &c., Tables of 
Statutes, Rules and Gases, and a Full Index. Second Edition. By 
GEO. G. GRAY, LL.D., Esq., Barrister-at-Law. 8vo. 1884. 12«.6rf. 
Haynes' Lectures on Bankruptcy; onginaUy de- 
livered before the members of the Liverpool Law Students' Associa- 
tion. By JOHN F. HAYNES, LL.D., Author of the " Student's 
Statutes," the "Student's LeadingCases,"&c. Royal 12mo. 1884. 5^. 
" Well worthy of the student's -peTusal."— Solicitors' Journal. 

Joel's Manual of Bankruptcy and Bills of Sale 
Law, with analytical Notes to the Bankruptcy Act, 1883, and 
references to the leading Cases in Bankruptcy, under the 1849, 
18rtl and 1869 Acts, and the Bills of Sale Acts, 1854, 1866, 1878, 
and 1882, and Debtors Acts, 1869 and 1878, together with Rules, 
Orders, and Forms, Forms of Deeds of Composition, Bills of Sale, 
and Rules of Interpleader, &c By J. EDMONDSON JOEL, Ksq., 
Barrister-at-Law. Demy 8vo. 1884. 11. 6s. 

Lavvrance's Precedents of Deeds of Arrange- 
ment between Debtors and their Creditors; in- 
cluding Forms of Resolutions for Compositions and Schemes of 
Arrangement under the Bankruptcy Act, 1883. Second Edition. 
With Introductory Chapters. By GEORGE WOODFORD LAW- 
RANUE, M.A., of Lincoln's InUj Esq., Barrister-at-Law. 8vo. 
1886. 7s. Qd. 

* A small but useful collection of precedents by a draftsman very familiar with the 
subject." — Law Jownial. 

Rigg's Bankruptcy Act, 1883, and the Debtors 
Act, 1869, >A?itn the Rules and Forms belong- 
ing thereto, and the Bills of Sale Acts, 1878 a nd 
1882. Edited with a Commentary. By JAMES McMULLEX 
RIGG, Esq., Barrister-at-Law. Royal Vlmo. 1884. 10a. Qd. 

*^* AU mtandard Lcuw Works arc kept in atock^ it* law calf and other bindings. 

A 2 



Digitized 



by Google 



4 STEVENS AND SONS* LAW PUBLICATIONS. 

BAHKRDFTCY'-Cimthiued, 

Williams* t-a^v and Practice in Bankpuptcv: 
oomprising the Buikraptcj Act, 1883, the Debtors Acta, 18^P, 
1878, and the BUIb of Sale Acts, 1878 and 1882. Third Edition. 
ByRVAUOHAN WILLIAMS and W.VAUGHAN WILLIAMS, 
assisted by EDWARD WM. HANSELL, Esqrs., Barristers-at- 
Law. Demy 8vo. 1884. 11. 8«. 

" We miss nothing in the \)ook whidi is necessary material for imderstaiiding the 
new ^stem."— law Journal. 

Willis* Law and Practice in Bankruptcy under 
the Bankruptcy Act of 1883, and the Rules 
and Forms, with Notes. By E. COOPER WILLIS Esq., 
one of Her Majesty's Cotmsel, assisted by A. R. WHITEWAT, 
Esq., Barrister-at-Law. Demy 8vo. 1884. 11. 10*. 

" The index appears fnll and well arranged, and the notes gire a good account of 
ttie caaee bearing on the sectiont of the AcL^—Latp JcurtuU. 

BILLS OF LADING.— A Treatise on the Law of Bills of 
Lading. By EUGENE LEGK>ETT, Solicitor and Notary 
Public. Demy 8vo. 1880. 12. It. 

BILLS OF SALE^Fithian's Bills of Sale Acts, 1878 and 
1 882. With an Introduction and E^iplanatory Notes showing the 
changes made in the Law with Respect to Bills of Sale, together with 
an Appendix of Precedents, Rules of Conrt, Fonns, and Statutes. 
Second Edition. By EDWARD WILLIAM FITHIAN, Esq., 
Barrister-at.Law. Royal 12mo. 1884. 6s. 

"The notes appear thoroughly reliable."— law TimeM» 

** Mr. Fithian's book will maintain a high place among the most practically nsefol 
editions of the Bills of Sale Acts."- Law Moffogine, 

Joel.— Fide "Bankruptcy." 

BOOK-KEEPING.— Matthew Hale's System of Book- 
keeping for Solicitors, containing a list of all books ne- 
cessary, with a comprehensire description <^ their objects and uses 
for the purpose of Drawing Bills of Costs and the rendering of Cash 
Accounts to clients; also showing how to ascertain profits derired 
from the business ; with an Appendix. Demy 8vo. 1884. 6». 6d. 
"We think this is by far the most sensible, useful, practical little. work on 

Solicitors' book-keeping that we hare seen."— X<w Slvdentr Jourrutt. 

BUILDING SOCIETIES.-Wurtzbupg on Building Socie- 
ties. — ^The Acts relating to BuOding Societies, comprising the 
Act of 1836 and the Building Societies Acts, 1874, 1875, 1877, and 
1884, and the Treasury Regulations, 1884, with an Introduction, 
copious Notes, and Precedents of Rules and Assurances. By 
EDWARD ALBERT WURTZBURG, of Lincoln's Inn, Esq., 
Barrister-at-Law. Royal 12mo. 1886. 7<. 6d. 

CANALS,— ^Webster's Low Relating to Canals: Com- 
prising a Treatise on Navigable Rivers and Canals ; and including 
all Legislation to the close of the last Session of Parliament, to- 
gether with the Procedure and Practice in Private Bill L^slation ; 
with a coloured Map of the existing Canals and Navigations in 
England and Wales. By ROBERT G. WEBSTER, LL B., of the 
Inner Temple, Barrister-at-Law; author of "The Trade of the 
World," etc. Demy 8vo. 1885.. 1^. 1«. 

CARRIERS. — Bro>?vne on Carriers. — ^A Treatise on the Law of 
Carriers of Groods and Passengers by Land and Water. By J. H. B. 
BROWNE, Esq., Barrister-at-Law. 8va 1878. 18». 

*«* AU standard Law Works are kept in Stock, in law eaif and other bindings. 



Digitized 



by Google 



119, OHANOBRY LANE, LONDON, W.O. 



CARRIERS "OmOnmd, 

Carver's Treatise on the Law relating to the 

Carriage of Goods by Sea.— By THOMAS GILBERT 

CARVER, of Lincoln's Inn, Esq., Barrister-at-Law. Royal 8vo. 

1885. 328. 

** A careful and accurate treatise."— Law Quarterly Review, No. 5. 

*' There can be no question that Mr. Canrer has produced a sound and useful 

treatise on the branch of maroantile law upon which he has set himself to write. — 

Law JwiTwU. 

CHAMBERS PRACTICE.— Archibald's Practice at Judges' 
Chambers and in the District Registries in 
the Queen's Bench Division, High Court of 
Justice; with Forms of Summonses and Orders. Second 
Edition- By W. F. A. ARCHIBALD, Esq., Barrister-at-Law, and 
P. E. VIZARD, of the Summons and Order Department, Royal 
Courts of Justice. Royal I2mo. 1886. 15«. 

CHANCERY, and FtWe " EQUITY." 

Danieirs Chancery Practice.— Hie Practice of the 

ChfMioery Divisioa of the High Court of Justice and on appeal 

therefrom, being the Sixth Edition of Daniell's Chancery Practice, 

with alterations and additions, and references to a companion 

Volume of Forms. By L. FIELD, E. C. DUNN, and T. RIBTON, 

assisted by W. H. Upjohn, Barristers-at-Law. 2 toIb. in 3 parts. 

Demy Bto. 1882-84. 6Z. 6<. 

"l^ere is to be found, in every part of the book we have examined, evidence of 

freat care. . . . It is exactly what it professes to be— a concise and careful 

digest of the practice."— Solietfor«' Journal. 

** A complete, trustworthy, and indispensable guide to the practice of the Chancery 
Division."— law Timt$, 

Danieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom. 
Fourth Edition. With Summaries of the Rules of the Supreme 
Courts, Practical Notes and References to the Sixth Edition of 
"Daniell's Chancery Practice." By CHARLES BURNEY, B.A. 
(Oxon.), a Chief Clerk of the Hon. Mr. Justice Ohitty. Royal 8vo. 
1885. 2L 10«. 

" Mr. Bumey appears to have perfomied the laborious task before him with great 
success.'* — law Journal. 

" Many of the chapters have been revised by persons specially qualified to deal 
with their contents.' —Zaw Quarterly M^view, July, 1885. 

Morgan's Chancery Acts and Orders.— The Statutes, 

Rules of Court and General Orders relating to the Practice and 

Jurisdiction of the Chancery Division of the High Court of Justice 

and the Court of Appeal. With Copious Notes. Sixth Edition, 

including New Rules of July and December, 1885. By the Right 

Hon. GEORGE OSBORNE MORGAN, one of Her Majesty's 

Counsel, and E. A. WURTZBURG, Barrister-at-Law. Royal 

8vo. 1886. 1^. 10«. 

'* This work we have had in constant use for the last few weeks, and we have no 

hesitation in saying that the present S'^^t jcjf the Harmonious Whole, so far as relates 

to the Chancery Division, is made to appear as intelligible as under the circumstauces 

can reasonably be expected." — Law Quarterly MevieWf July, 1886. 

'' The present edition of this valuable work Is marked by a care and completeness 
which leave comparatively little to be desired."— ^ici(or<' Journal. 

Morgan and ^A^urtzburg*s Chancery Costs.-* 
Vide "Costs." 

*^* AU atamdard Law Works wrt kept m fitodb, tn lav) etdf and oOier Undingt^ 
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CH^HCERY.-Ck»ttmu0cL 

Peel's Chancery Actions.— A Concise Treatise 
on the Practice and Procedure in Chancery 
Actions under the Rules of the Supreme 
Court, 1883.— Third Edition. By SYDNEY PEEU of the 
Middle Temple, Esq., Banister-at-Law. Demy 8vo. 1883. 8s. 6d. 
" The book will gire to the student a good general view of the effect on chancery 
practice of the Jueucature Acts and Orders. "—^Solicitorf' Jourtud. 

COi-LlSIGNS.— Lowndes* Admiralty JLaw of Collisions 
at Sea.— 8vo. 1867. 7t. 6d. 

Marsden's Treatise on the La^^ of Collisions at 
Sea. With an Appendix containing Extracts from the Merchant 
Shipping Acts, the International K^gulations for preventing Col- 
lisions at Sea ; and local Knles for the same purpose in force in the 
Thame8,the Mersey, and elsewhere. Second Edition. By REGINALD 
6. MARSDEN, Esq., Banristerat-I aw. Demy 8yo. 1885. II. It. 

COMMERCIALLAW The French Code of Commerce 

and most usual Commercial Laws. With a 
Theoretical and Practical Commentary, and a Compendium of the 
judicial organization and of the course of procedure bttfore the 
Tribunals of Commerce; together with the text of the law; the 
most recent decisions, and a glossary of French judicial terms. By 
L. GOIRAND, Licenci^ en droit Demy 8vo. 1880. 2L 2*. 

COMMON LAW,— Allen.— Fm^c "Pleading." 

Ball's Short Digest of the Common La^/v ; being 
the Principles of Torts and Contracts. Chiefly founded upon the 
works of Addison, with ninstrative Cases, for the use of Students. 
By W. EDMUND BALL, LL.B., late "Holt Scholar" of Gray's 
Inn, Barrister-at-Law and Midland Circuit. DemySvo. 1880. 16<. 
" The prindplea of the law are very clearly and concisely stated." — Lear Jottmal. 
Chitty's Archbold's Practice of the Queen's 
Bench Division of the High Court of Justice 
and on Appeal therefrom to the Court of 
Appeal and House of Lords in Civil Pro- 
ceedings. Fourteenth Edition. By THOS. WILLES 
CHITTY, assisted by J. ST. L. LESLIE, Esqrs., Barriaters-at- 
Law. 2 Vols. Demy 8vo. 1885. 31, 13«. 6d. 

Chitty's Forms.— Tide" Eorms." 

Fisher's Digest of Reported Decisions in all the 

Courts, with a Selection from the Irish; and 

references to the Statutes, Rules and Orders of Courts from 1756 

to 1883. Compiled and arranged by JOHN IVIEWS, assisted by 

C. M. CHAPMAN, HARRY H. W. SPARHAM and A. H. 

TODD, Barristers-at-Law. In 7 vols. Royal 8vo. 1884. 12/. 12a. 

*^* Annual Supplements for 18Si, 128. 6d 1885. 16«. 

This latest Digest of Common-Law Cases (founded on Fisher's Digest, 

and covering the decisions down to 1884) is by far the best digest ever 

published. 

It is superior to Harrison, and previous Editions of Fisher, because it 
has — 

1. A new and better division into topics and sub- topics. 

2. A more logical arrangement of cases under each topic. 

3. A concise statement of facts, and a clear synopsis of the decision in 
ejich case. 

4. A much more complete system of cross-references. 

5. One alphabetical arrangement down to 1884. 

This digest is so full, that it is almost equal to having a complete cdlee- 
tion of the English Common Law Reports, 
*^*^ All standard Law Works wrek^ in Stock, in law calf amd otiiMT Hndingu 
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COMMON LkYi -Continutd. 

Napier's Concise Practice of the Queen's Bench 
and Chancery Divisions and of the Court of 
Appeal, with an Appendix of Questions on the Practice, and 
intended for the use of Stndents. By T. BATEMAN NAPIER, 
Barrister-at-Law. Demy 8vo. 1884. 10«. 

Smith's Manual of Comnnon Law.— -For Practitioners 
and Students. Comprising the fundamental principles and the points 
most usually occurring in daily life and practice. By JOSLAJI VV. 
SMITH, B.C.L., Q.C. Ninth Edition. 12mo. 1880. Us. 

COMMONS AND INGLOSURES.— Chambers' Digest of the 
Law relating to Commons and Open Spaces, 
including Public Parks and Recreation Grounds. By GEORG-E F. 
CHAMBERS, Esq., Barrister-at-Law. Imperial 8vo. 1877. 6t. 6d. 
COMPANY LAW.— Palmer's Private Companies, their 
Eormation and Advantages ; or, How to Convert your Business 
into a Private Company, and the benefit of so doing. With Notes 
on " Single Ship Companies." Fifth Edition. By F. B. PALMER, 
Esq., Barrister-at-Law. 12mo. 1884. iViet, 2s. 

Palmer.— Fide "Conveyancing** and " Winding up." 

Palmer's Shareholders' and Directors* Legal 
Companion. — A Manual of every-day Law and Practice for 
Promoters, Shareholders, Directors, Secretaries, Creditors and Solici- 
tors of Companies, under the Companies' Acts, 1862 to 1883. 
Fifth Edition. With an Appendix on the Conversion of Business 
Concerns into Private Companies. By F. B. PALMER, Esq., Bar- 
rister-at-Law. 12mo. 1885. iVet,2s.6<2. 

Thring.— Fwfe "Joint Stocks.** 

COMPENSATION.— Cripps' Treatise on the Principles 
of the Law of Compensation. Second Edition. By 
C. A. CRIPPS, Esq., Barrister-at-Law. Demy 8vo. 1884. 16«. 
" A complete treatise on the subject In which it professes to deal." — Law Times. 
" A remarkably well- written treatise,"— /8fo/ici/<w«' Journal, 

CONTINGENT REMAINDERS.- An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises, fntended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6«. 6d. 

" The student will find a perusal of this epitome of great yalue to him." — Law Jotimai^ 

CONTRACTS. — Addison on Contracts. — Being a Treatise on 

the Law of Contracts. Eighth Edition. By HORACE SMITH, 

Esq., Barrister-at-Law, Recorder of Lincoln, Author of " A Treatise 

on the Law of Negligence," &c. Royal 8vo. 1883. 2Z. 10«. 

" To the present editor must be given all praise which untiring industry and in- 

telli^'ent research can command. He has presented the profession with the law 

brought down to the present date clearly and fully stated."— iaw Times. 

" This edition of Addison will maintain the reputation of the work as a satisfactory 
guide to the vast storehouse of decisions on contract law.'*— /Solicitor*' /oumuU. 

Fry. — Vide " Specific Performance.** 

Leake on Contracts. — An Elementary Digest of the Law 
of Contracts. By STEPHEN MARTIN LEAJKE, Barrister-at-Law. 
Demy 8vo. 1878. IZ. IBs. 

Pollock's Principles of Contract. — Being a Treatise 

on the Greneral Principles relating to the Validity of Agreements 

in the Law of England. Fourth Edition. By FREDERICK 

POLLOCK, Esq., Barrister-at-Law. Demy 8vo. 1885. IL Ss, 

*^* JU itandard Law Workt art kept m Stoekt in law caff amd other bindings* 
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CONTRACTS- 

Smith's La^AT of Contract8.»Eighth Editiim. By V. T. 
THOMPSON, Esq., Barristei^st-TAw. Dnmy 8vo. 1885. 11. Is. 
** The best introduction to the law of contractB which can be put before the 
student."— I«Nf Journal, Jan. 31, 1886. 

CONVEYANCINQ.-Dart Tvi^ *" Yendon and Pnrchaflera.'' 

Creen^ATood's Manual of Conveyancing. — ^AManiwl 
of the Pntctioe of G<mTeyaBoiiig,8howiiiff the present Practice relating 
to the daily routine of OoBTeyaneing in SolicitorB' Offices. To which 
are added C<moise Common Forms and Precedents in Conveyancing. 
Seventh Edition. Edited by HABRT GREENWOOD. M.A., 
Esq., Barrister-at-Law. Demy 8to. 1882. 16s. 

We thonld like to tee it nlaeed 1^ hia principal in the handi of every 
articled elerk. One of the mot^ utefal praetieal worki we haye erer seen."— 

tmlermtmr's law StudewUf JoumoL 

Humphry's Common Precedents in Convey- 
ancing. Adi^ted to the Conyeyaacing Acts, 1881-82, and the 
Settled Land Act, 1882, Ac, together with the Acts, an Introdnctiony 
and Practical Notes. Second Edition. By HUGH Bi. HUM- 
PHRY, M.A., Esq., Barrister-at-Law. Demy 8to. 1882. 12«. 6cL 
Palmer's Company Precedents. — For nse m relation 
to Companlet subject to the Companies' Acts, 1862 to 1883. 
Arranged as follows : — Agreements, Memoranda and Articles of 
Association, Resolutions, Notices, Certificates, Prospectus, Deben- 
tures, Policies, Private Companies, Writs, Petitions, Judgments and 
Orders, Winding-up, Reconstruction, Amalgamation, Arrange- 
ments, Special Acts. With Copious Notes. Third Edition. By 
FRANCIS BEAUFORT PALMER, of the Inner Temple, Esq, 
Barrister-at-Law. Royal 8yo. 1884. II. 12a. 
*' In company drafting it stands uniiyaUed." — Law Timet. 

Prideaux's Precedents in Conveyancing.— With 

Dissertations on its Law and Practice. Thirteenth Editi<m. By 

FREDERICK PRIDEAUX, late Professor of the Law erf Rea l 

and Personal Property to the Inns of Court, and JOHN WHlT- 

COMBE, Esqrs., Barristers-at-Law. 2yolB. Royal 8vo. 1885. 9L 10«. 

^ The most nsefnl work OQt on Conyeyaneing." — Law JoumaL 

^* This work is accurate, concise, clear, and compreh^isiTe in scope, and we know 

of no treatise upon conveyancing which is so generally useful to the practitioner."— 

Law Timet 

** The conciseness and scientiflc precision <^ these Precedents of the Future are at 



oncepleasing and startling.''— Zat0 Jfagazme. 

" Tlie student who, in good time before his examination, can i)erase these most 
valuable dissertations and refer to some of the precedents will have an immense 



advantage over those who have not done so." — Law Students JoitmaU 

Turner's Duties of Solicitor to Client as to 
Partnership Agreements, Leases, Settle- 
ments and Wills.- By EDWARD F. TURNER, SoUcit«p, 
Lecturer on Real Property and Conveyancing, and one of the 
Assistant Examiners for Honours to the Incorporated Law Society, 
Author of " The Duties of Solicitor to Client as to Sales, Purchases, 
and Mortgages of Land.'' (Published by permission of the Council 
of the Incorporated Law Sodetv.) Demy 8vo. 1884. 10*. QcL 

" The work has our full approval, and will, we think, be found a valuable addition 
to the student's library."— law 8tudeiU9' Journal. 

CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879 ; including Proceedings 
preliminary and subsequent to Convictions, and the responsibility 
of convicting Magistrates and their Officers, with Foims. Sixth 
Edition. By W. H. MACNAMAKA, Esq., Barrister^kt-Law. 
Demy 8vo. 1879. II. i$, 
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COPYRIGHT.-Slatep's La>v relating to Copyright and 
Trade Marks, treated more particularly -with. 
Reference to Infringement ; Forming a Digest of the 
more important English and American decisions, together with the 
Practice of the English Courts and Forms of Informations, Notices, 
Pleadings, and Injunctions. By JOHN HERBERT SLATER, of 
the Middle Temple, Esq., Barrister-at-Law. Demy 8vo. 1884. 18^. 

CORONERS — Jervis on the Office and Duties of 
Coroners. — ^With Forms and Precedents. Fourth Edition. By 
R.E.MELSHEIMER,£sq.,Barristerat-Law. PostSvo. 1880. 12«. 

COSTS.— Morgan and ^A^urtz burg's Treatise on the 
Law of Costs in the Chancery Division of the 
High Court of Justice. — ^Being the Second Edition of 
Morgan and Davey*s Costs in Chancery. "With an Appendix, con- 
taining Forms and Precedents of Bills of Costs. By the Right 
Hon. GEORGE OSBORNE MORGAN, one of Her Majesty's 
Counsel, and E. A. WCRTZBURG, Esq., Barrister-at-Law. 
Demy 8vo. 1882. 11 lOs. 

*' Cannot fail to be of use to solidton and their Chancery managing derks."— Xair 

Timftit. 

Scott's Costs in the High Court of Justice and 
other Courts. Fonrth Edition. By JOHN SCOTT, of the 
Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1880. 1^ 68. 
Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's Bench, 
Probate, Divorce and Admiralty Divisions of 
the High Court of Justice ; in Conveyancing: the Crown 
Office ; Lunacy ; Arbitration nnder the Lands Clauses Consolidation 
Act ; the Mayor's Court, London ; the County Courts ; the Privy 
Council ; and on Passing Residuary and Succession Accounts ; with 
Scales of Allowances ; Rules of Court relating to Costs ; Forms of 
Affidavits of Increase, and of Objections to Taxation. Fourth 
Edition. By Wm. FRANK SUMMERHAYS, and THORNl^ON 
TOOGOOD, Solicitors. Royal 8vo. 1888. 11. 8«. 

" On looking through this book we are struck with the minuteness with which the 
costs are enumerated under each heading ; and the ' Table of Contents ' shows that no 

subject matter has been omitted We have no doubt the work will meet 

with the same approval, and be as useful hi the Solicitor's office, as heretofore." — 
Law Journal. 

Webster's Parliamentary Costs. — Private Bills 
Election Petitions, Appeals, House of Lords. Fourth Edition. 
By C. CAVANAGH, Esq., Barrister-at-Law. Post 8vo. 1881. 20«. 
COUNTY COURTS.— Pitt-Lewis* County Court Prac- 
tice. — ^A Complete Praetiee of the County Courts, including Admi- 
ralty and Bankruptcy, embodying the Acts, Bules, Forms and Costs, 
with Additional Forms and a Full Index. Second Edition. By G. 
PITT-LEWIS, of the Middle Temple and Western Circuit, Esq., f 
Barrister-at-Law, sometime Holder of the Studentship of the Four 
Inns of Court, assisted by H. A. Db Coltab, Esq., Barrister-at- 
Law. In 2 parts. Demy 8yo. 1883-84. 21. 10a. 
" It is Tory elearly written, and if always praetieal. The Index is yery 
elaborate, and there is an excellent tabular Index to the County Court 
Acts and Bules."— 5o2tcttor<' Journal. 

"One of the best books of practice which is to be found in our legal 
literature."— Zat0 Times. 

** Hi. Pitt-Lewis has, in fact, aimed— and we are glad to say sucoess- 
ftdly— at providing for the County Courts' practitioner what ' Chitty's 
Arehbold* and * Danieirs Chancery Practice' have long been to practi- 
tioners in the High Court" — Law Magazine, 

*«* AU ttandard Law Works are kept in Stock, in law cd^and other bindings, 
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CRIMINAL LAWr-Archbold'8 Pleading and Evidence 

In Criminal Cases.— With the Statutes, Precedents oi 

Indictments, Ac, and th e Ev idence necessary to support them. 

Nineteenth Edition. By WILLIAM BBUOE, Esq., Stipendiary 

Matnstrate for the Borouffh of Leeds. Demy 8vo. 1878. IZ. 11«. 6d. 

Mews' Digest of Cases relating to Criminal 

Law from 1786 to 1883, inclusive.— By JOHN 

MEWS, assisted by 0. M. CHAPMAN, HARRY H. W. SPAR- 

H AM, and A. H.TODD, Barristersat-Law. Royal 8vo. 1884. IZ.U 

Roscoe's Digest of the Law of Evidence in 

Criminal Cases.—Tenth Edition. By HORACE SMITH, 

E8q.,Barri8ter-at-Law, Recorder of Lincoln, Editor of "Addison on 

Contracts," &c. Royal 12mo. 1884. 11 11 «. 6d. 

"We have looked for a considerable number of the recent cases, and have foiind 

them all correctly stated.**— fioftcitor** Journal. 

Husseirs Treatise on Crimes and Misdemea- 
nors.— Hfth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's ConnseL 8 vols. Royal 8vo. 1877. 52. 16«. 6rf. 
"What better Digest of Criminal Law could we possibly hope for than 'Russell 
on Crimes ?"—i9ir Jamea FU^fame$ Stephen't Speech on VodiHeatim. 

Shirley's Sketch of the Criminal Law.— By W. 

SHIRLEY SHIRLEY, Anthor of "Leading Cases made Easy," 

assisted by 0. M. ATKINSON, Esqrs., Barristersat-Law. Demy 

8vo. 1880. 7s. ed, 

" As a primary introduction to Criminal Law, it will be foimd very acceptable w 

Students."— ^ir BtudenW Joumat, 

OiAKY.— Lawyer's Companion (The), Diary, and La^v 
Directory for 1886. — ^For the nse of the Legal Profession 
Public Companies, Justices, Merchants, Estate Agents, Auctioneers, 
&c., Ac. Edited by J. TRUSTRAM, LL.M., of Lincoln's Inn, 
Barrister-at-Law ; and contains Tables of Costs in Conveyanc- 
ing, &c.; Monthly Diary of County, Local Grovemment, and 
Parish Business ; Oaths in Supreme Court; Summary of Legis- 
lation of 1885; Alphabetical Index to the Practical Statutes; a 
Copious Table of Stamp Duties; Legal Time, Interest, Discount, 
Income, Wages and other Tables; Probate, Legacy and Succession 
Duties ; and a variety of matters of practical ntiUty. Publishjed 
Annually. Fortieth Issue. 1886. 
A complete List of the English Bar, and London and Country 
Solicitors, with date of admission and appointments, and is issued in the 
following forms, octavo size, strongly bound in cloth : — 

1. Two days on a page, plain . . * . . . , 5t, 0<L 

% The above, nrrBRLXAyBD for Attemdanobs 

8. Two days on a page, ruled, with or without money columns 

4. The above, with money columns, intiblsaved for Attbn- 

DAN0V8 ........ 

5. Whole page for each day, plain • • . . • 

6. The above, intkblsavbd for Attbndanobs 

7. Whole page for each day, ruled, with or without money cols. 

8. The above, intebliavied for Attendances 

9. Three days on a page« ruled blue lines, without money cols. 
Tht Diary contains memoratida of Legal Business throughout the Year, 

" An excellent work."— 7%« Time*. 

** Oontains all the mformation which oonld be looked for in such a work, and gires it 
in » most coDvenient form and very completely.'*— Sbficitor^ Journal. 

'* The ' Lawyer's Companion and Diary' is a book that on^t to be in the poasaasion of 
every lawyer, and of every man of business.'* 

"The 'Lawyer's Companion' is, indeed, what it is called, for it combines everytbing 
r* qnired for reference in the lawyer's oflBce." — Law Timee, 

" It is a book without which do lawyer's library or office can be complete."— iirii* 
Lmn Times. 

* ^* AH sttndard Law Works art kept in Stock, in law caty and other bindings. 
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DECISIONS OF SIR GEORGE JESSEL.-Peter's Analysis and 
Digest of the Decisions of Sip George Jessel, 
late Master of the Rolls ; with Full Notes, References and Com- 
ments, and copious Index. By APSLEY PETRE PETER, 
Solicitor, Law Society Prizeman. Demy 8vo. 1883. 16s. 

DICTIONARY.— The Pocket Law Lexicon.— Explaining 
Technical Words, Phrases and Maxims of the English, Scotch and 
Roman Law, to which is added a complete List of Law Reports, 
with their Abbreviations. Second Edition, Enlarged. By HENRY 
G. RAWSON, Esq., Barrister-at-Law. Fcap. 8vo. 1884. 6«. 6d. 
** A wonderful little legjd Dictionary."— /ndermawr'* Law Student^ Jotimal, 
** A very handy, complete, and iiseful little worla."— Saturday Review. 

Wharton's Law Lexicon.— Forming an Epitome of the 
Law of England, and contaimng full explanations of tiiie Technical 
Terms and Phrases thereof, both Ancient and Modem ; including 
the varioiiR Legal Terms used in Commercial Business. Together 
with a Translation of the Latin Law Maxims and selected Titles from 
the Civil, Scotch and Indian Law. Seventh Edition. By J. M. 
LELY, Esq., Barrister-at-Law, Editor of "Chitty's Statutes," &c. 
Super-royal 8vo. 1883. 1/. 18j. 

** On almost every point both student and practitioner can gather information from 
this invaluable book, which ought to be iu every lawyer's office." — OiSson's Law Notes, 

** As it now stands the Lexicon contains all it need contain, and to those who value 
such a work it is made more valuable stilL"— ^to Tintcs, 

DIGESTS.— Bedford. 

Chitty's Index to all the Reported Cases decided 
in the several Courts of Equity in England, the Privy Council, and 
the House of Lords, with a selection of Irish Cases, on or relating 
to the Principles, Pleading, and Practice of Equity and Bankruptcy 
from the earUest period. Fourth Edition. By WILLIAM FRANK 
JONES and HENRY EDWARD HIRST, Esqrs., Barristers-at- 
Law. Volumeb I. and II. contain the Titles " Abandonment *' to 
*« Education." Royal 8vo. 188a-85. Each, 11. Us. Qd. 

Volumes III. and IV. are in the press, and will he issued shortly. 
•* To both counsel and solicitor the book will be invaluable." — Law Magazine. 

Fisher's Digest of the Reported Decisions of the 
Courts of Connmon Law, Bankruptcy, Pro- 
bate, Admiralty, and Divorce, together with 
a Selection from those of the Court of Chan- 
cery and Irish Courts from 1756 to 1883 inclusive. 
Founded on Fisher's Digest. By JOHN MEWS, assisted by 
C. M. CHAPMAN, HARRY H. W. SPARHAM, and A. H. 
TODD, Barristers-at-Law. 7 vols. Royal 8vo. 1884. 12^. 12s, 

*^* Annual Supplements for 1884, 12». 6d. ; 1885, 15«. 
" To the common lawyer it is, in our opinion, the most useful work he can 
posbess."- Law Times. 

Mews* Digest of the Reported Decisions for 

the year 1883. By JOHN MEWS, Esq., Barrister-at-Law. 

Royal 8vo. 16*. 

Ditto, ditto for 1884. Royal 8vo. 12«. 6d 

Ditto, ditto for 1885. Royal 8 vo. 15*. 

" Compiled with the completeness and accuracy which distinguish the series."— 

Law Jownud. 

* *AU ttamdard Lom WotIcm ore kept in Stocky in law ea(f and other bindings. 
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OIOESTS.- 

Notanda Digest in l^ai^» Equity^ Bankruptcy, 
Admiralty, Divorce, and Probate Cases. — ^By 
H. TUDOR BODDAM joid HARBT GREENWOOD mm! S. W. 
D. HANSON, E«{n., B«TistotMt.LAW. 

TUrd SeriM, 1878 to 1876 indiMhre, half-bomid. Net, UlU6dL 

DiUo, Fourth and fifth SeHee, for the yews 1877, 1878, 1879, 1880, 
1881, 1883, 1883, aod 1884, with Index. Back, «Mt. II. Is. 

Ditto, Sixth Series, for 1885. By E. W. D. MANSON jmd 
PBOCKTERT.PlTLMAN,Eeqn.,B«niBters-at-Law. Flimi Ckip j 
aod Two Indexei, or AdheslTe Cc^ j for insertion in Text-BookB 
(without Index). AmnuJ Sobseription, pajsUein sdraaoe. Net, 21s. 
%* The numbers are issoed erezj alteniate month. £adli 
nmnber ecmtains a concise analysis dP ereiy ease reported in t^ 
Low Meporti, Lmw Jownud, Weddf Reporter, Ltm Ttmet, and tlie 
Irish Lmw Bepcrti, np to and indnding the cases contained in the 
parts for the current month, with references to Text-books, Statntes, 
and tlie Law Reports Coniolidated Digest, and an aiphasrioaIi 
niDKX of the snbjects contained ur xagh huiokb. 

DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence.— Second Edition. By SHERLOCK HARE, Bar- 
rister-at-Law. Post8TO. 1877. 12s. 

Siciiel and Chance's Discovery.— The Law relating to 
Interrogatories, Production, Inspection oi Documents, and Dis- 
ooTCiy, as well in the Superior as in the Inferior Courts, together 
with an Appendix of the Acts, Forms and Orders. By WALTER S. 
SICHEL, M.A., and WILLIAM CHANCE, M.A., Esqis., Bar- 
risters-at-Law. Demy 8vo. 1888. 12s; 

" Of material assistance to those who are much engaged in judges' chambers or in 

the county courts."— Xaw Maffonne. 

DISTRESS.— Oldham and Foster on the Law of Dis- 
tress. — A Treatise on the Law of Distreas, with an Appendix of 
Forms, Table of Statutes, kc By ARTHUR OLDHAM and 
A. LA TROBE FOSTER, Esqrs., Barristers-at-Law. Demy 8vo. 
1886. 18s. 

" A careful and accurate digest of the law of distress, and one whidi will be 

especially useful to country solicitors."— Xaw TinuSt February 20, 1«86. 

DIVORCE.— Bro^vne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes: — With the Statutes, Rules. Fees 
and Forms relathig thereto. Fourth Edition. By GEORGE 
BROWNE, Esq., Barrister-at-Law. Demy 8vo. 1880. lU 4s. 

** The book is a clear, practical, and, so far as we have been able to test it, accurate 

exposition of diyorce law and procedure."— <8(>itcitor«' JourncU, 

*«* Supplement to above. By L. D. POWLES, Esq., Barrister at- 

Law. Demy8vo. 1884. 6#. 

EASEMENTS.— Goddard's Treatise on the La>w of 

Easements.— By JOHN LETBOURN GODDARD, Esq., 

Barrister-at-Law. Third Edition. Demy 8vo. 1884. 12. Is. 

" We are able, as the result of a careful persual of the new portions of this editiop 
of Mr. Ooddard's book, to congratulate the author on the important advance towards 
completeness made since the last edition, with which we have been familiar for some 
years An indispensable part of the lawyer's library."— /SMicitortVottmcU. 

** Tbe book is invaluable : irtiere tne cases are oUent the autbor bss taken pams to 
ascertain what the law would be if brought into question."— low Journal. 

'* Nowhere has the subject been treated so exhaustively, and, we may add, so sdentifl- 
oally, as by Mr. Ooddard. We recommend it to the most careful stadyof the law stodent, 
as well as to the library of the practitioner.**— law Tbnet, 

\* AUsUtndasxl Law Works mrs kept in Stoek,inlmm€d(/mhd ether kit^^ 
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ECCLESIASTICAL LAW. — Dodd's Burial and other 
Church Fees and the Burial Act, 1880 :— With 
Noteg. By J. T. DODD, Barrister-at-Law. Royal 12mo. 1881. 4#. 

Phillimore's Ecclesiastical Law of the Church 
of England. With Supplement. By the Bight Hon. Sib 
ROBERT PHILLIMORB, D.O.L. 2 vols. Svo 1873-78. 
(Published at 32. 7». 6d) Reduced to net, 12. lOt, 

ELECTIONS.— FitzGerald.—Ficfe ''BaUot." 

Loader's The Candidate's and Election Agent's 
Guide; for Parliamentary and Municipal Elections, with an 
Appendix of Forms and Stetutes. By JOHN LOAbER, Esq., 
Barrister-at-Law. Demy 12mo. 1885. 7«. 6d 

Rogers on Elections. — ^Fourteenth Edition. In two parts. 

By JOHN COBRIE CARTER, of the Inner Temple and 

Midland Circuit, Recorder of Stamford. 
Part I. Registration, Parliamentary and Municipal, including the 

Practice in Registration Appeals, with an Appendix of Statutes and 

Forms. Royal 12mo. 1885. Ills, 

Part II. Elections and Petitions, Parliamentary and Municipal, with 

an Appendix of Statutes and Forms. Royal 12mo. 1885. 11. Is. 

ELECTRIC LIGHTING.-Bazalgette and Humphreys.— 
Vide " Local and Municipal Government.*' 

Cunynghame's Treatise on the Law of Electric 
Lighting, with the Acts of Parliament, and Rules and Orders 
of the Board of Trade, a Model Provisional Order, and a set of 
Forms, to which is added a Description of the Principal Apparatus 
used in Electric Lighting, with Illustrations. By HENRY 
CUNYNGHAME, Barrister-at-Law. Royal 8vo. 1883. 12«. 6d. 

EQUITY, and Ficfo CHANCERY. 

Chitty's Index.- Fide ** Digests." 

Seton's Forms ot Decrees. Judgments, and 
Orders in the High Court or Justice and Courts 
of Appeal, having especial reference to the Chancery Division, 
with Practical Notes. Fourth Edition. By R. H. LEACH, 
Senior Registrar of the Chancery Division ; F. G. A. WILLIAMS 
and the late H. W. MAY; succeeded by JAMES EAST WICK, 
Esqrs., Barristers- at-Law. 2 vols, in 3 parts. Royal 8vo. 1877—79, 

U. 10/. 
' ' There can be no doubt that in a book of practice like Seton, it is much more important 
to be able to see at once what the law is th£ui to know how it has become what it is ; 
and the Editors have evidently taken great pains to carry out this principle in pre* 
senting the law on each division of thefr labours to their readers." — The Timet. 
" Of all the editions of ' Seton ' this is the best."—Solicitori' Journal. 
" Now the book is before us complete ; and we advisedly say e<mpleU, because it 
has scarcely ever been our fortune to see a more complete law book thim this. Ezten- 
sive in sphere, and exhaustive in treatise, comprehensive in matter, yet apposite in 
details, it presents all the features of an excellent work"— Zoio Journal. 

Shearwood's Introduction to the Principles 
of Equity. By JOSEPH A. SHEARWOOD, Author of 
"A Conciee Abridgment of Real and Personal Property," &c., 
assisted by CLEMENT SMILES MOORE, of the Middle Temple, 
Esqrs., Barristers-at-Law. Demy 8vo. 1885. 6». 

*J^ AU ttandard Law Works are kept in Stock, in law edff and other bindings, 
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Smith's Manual of Equity Jurisprudence. — 
A Manual of Eqmty Jurispnidenoe for Praotitionen and StndentB, 
founded on the Wcnrki of Story, Spenoe, and other writers, and on 
more than a thousand subsequent cases, comprising the Fundamenta] 
Principles and the pohits of Equity usually occurring in General 
Practice. By JOSLAH W. SMITH, B.C.L., Q.C. Thirteenth 
Edition. 12mo. 1880. 12«. Qd, 

"There U no dJagidsiiif the truth; the proper mode to use this book is to learn its pages 
by heart ^Lcm MagoMim amd Rmriew. 

" it will be found as useful to tha ^raetitioiier as to the student. *— Solieitorz' JoumaL 

Smith's Practical Exposition of the Principles 
of Equity, illustrated hy the Leading Decisions thereon. For 
the use of Students and Practitioners. By H. AliTHUB SMITH, 
MA., LL.B., Esq., Barrister-at-Law. Demy Svo. 1882. 20<. 

" The book seems to us to be one of great value to students."— jSo/«ct/or«' Journal. 
" This is a moat remarkable book, containing in a reasonable space more infor- 
mation, and that better arranged and conveTod, than almost any other law book 
of recent times which has come under our notice."— At^urdajr Review. 

ESTOPPEL— Everest and Strode's Law of Estoppel.— 

By LANCELOT FEILDING BVEKEST, M.A., LL.M., and 

EDMUND STRODE, M.A., Esqrs., Barristers-at law. Demy 

Svo. 1884. 18«. 

"The book will be found a useful repository of the case law on the subject." — Law 

J<mmal, June 28, 1884. 

EXAMINATION QUIDES— Bedford's Guide to the Pre- 
iiminary Examination for Solicitors.— Fourth 
Edition. 12mo. 1874. J^et, Zs. 

Bedford's Digest of the Preliminary Examina- 
tion Questions in Latin Grammar, Arith- 
metic, French Grammar, History and Geo- 
graphy, with the Answers. Second Edition. DemySvo. 1882. 18s. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Net, 8«. 

Bedford's Student's Guide to the Ninth Edition 
of Stephen's New Commentaries on the Laws 
of England.— Third Edition. Demy8vo. 1884. 7s,j8d, 

Bedford's Final Examination Digest : containi^ a 
Digest of the Final Examination Questions in matters of Law and 
Procedure determined by the Chanceiy, Queen's Bench, Common 
Pleas, and Exchequer Diyisions of the High Court of Justice, and 
on the Law of Real and Personal Property and the Practice of 
Conveyancing, with the Answers. 8vo. 1879. 16s. 

*' Will fumiflh students with a large armoury of weapons with which to meet the 
attacke of the examiners of the Incorporated Ijeiw Society."— low Timet. 

Haynes' Lectures on Bankruptcy; originally de- 
livered before the members of the Liverpool Law Students' Asso- 
ciation. By JOHN F. HAYNES, LL.D., Author of the "Student's 
Leading Cases,'' &c Koyal 12mo. 1884. 58, 

Haynes and Nelham's Honours Examination 
Digest, comprising all the Questions in Conveyancing, Equity, 
Common Law, Baiidmiptcy, Probate, Divorce, Admiralty, and 
Ecclesiastical Law and Practice asked at the Solicitors' Honours 
Examinations since their establishment to the present time, with 
Answers thereto. By JOHN P. HAYNES, LL.D., Author of 
"Chancery Practice," "The Students' Leading Cases," &c., and 
THOMAS A. NELHAM, Solicitor (Honours). Demy8vo. 1888. 15*. 
" Students going in for honours wUl find this one to their adyaniage."— Xato Times. 
" Answers are appended which, JucU;ing from an examination of several of them, 
appear to be careful and accurate."— /SoTidlor/ Journal. 
\* All standard Law Work$ are kept in Stock, in law calfamd other hindmffr. 
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EXAMINATION OWOES.-Oominued. 

Shearwood's Law Student's Annual (Second Year). 
— Containing the Questions with short Answers to the Solicitor's and 
Bar Examinations, 1882 — 1883, with Remarks and Comments 
thereon. A list of Books suggested for Students, Cases and im- 
portant Statutes for the year, and the Prize Essay and Prize 
Answers to the Questions set last year. Edited by JOSEPH A. 
SHEARWOOD, Esq., Barrister-at-Law. Demy 8vo. 1884. 6s. 
"This is a book of a thorough character. . . . Much care and labour have 
evidently been expended on the book, which will be found of great advantage to 
students."— £aie Journal. 

" We know of no other manual which contains the same quantity of infoimation 
in such a concise form." — Solieitors' Journal. 

*<j* A few copies of the first issue may still be had, price 5s, 

Sheapwood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations.— With Suggestions 

as to the books usually read. By JOSEPH A. SHEARWOOD, 

Esq., Barrister-at-law. 8vo. 1879. 5s. 6d, 

" Any Btadent of average intelligence who ooDscientionsly follows the path and obeys the 

Inafcmctions giren him by the anther, need not fear to present himself as a candidate 

for any of the examinations to which this book is intended as a guide.'* — Law Journal 

EXECUTORS.— Macaskie's Treatise on the Law of 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persons. With an Appendix 
of Statutes and Forms. By STUART CUNNINGHAM MA- 
CASKIE, of Gray's Inn, Esq., Barrister-at-Law. Svo. 1881. 10«. 6A 
" Students may read the book with advantage as an introduction to 'Williams/ and 

by practitioners not possessing the larger work it will undoubtedly be found 

useful." — Law JounuU. 

^A^illianls' La^v of Executors and Adminis- 
trators.— Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Esqrs., 
Barristers-at-Law. 2 toIb. Royal Svo. 1879. Zl. 16<. 

EXTRADITION .— Kirchner's L'Extradition.— RecueURenfer- 
mant in Extenso tons les Trait^s conclus jusqu'au ler Janvier, 
1883, entre les Nations civilis^es, et donnant la solution praise des 
difficult^ qui peuvent surgir dans leur application. Aveo une Pre- 
face de Me GEORGES LACHAUD, Avocat k la Cour d'Appel de 
Paris. Public sous les auspices de M. C. E. HOWARD VINCENT, 
Directeur des Affaires Griminelles de la Police M^tropolitaine dt^^ 
Londres. Par F. J. EIRCHNER, Attach^ k la Direction des 
Affures Griminelles. In 1 vol (1150 pp.) Royal 8vo. 1883. 22. 28. 

FACTORS ACTS.— Boyd and Pearson's Factors Acts 

(1823 to 1877). With an Introduction and Explanatory Notes, 

By HUGH FENWICK BOYD and ARTHUR BBILBY 

PEARSON, Barristers-at-Law. Royal 12mo. 1884. 6*, 

** This is an admirable little work. The book is tersely and well written, and the 

comments are intelligent." — Law Joumtd. 

FACTORY ACTS.— NotcutVs La^AT relating to Factories 
and ^A^orkshopS. Second Edition. 12mo. 1879. 9«. 

FARM, LAW CF.— Dixon's Lavsr of the Farm.— A Digest of 

Oases connected with the Law of the Farm, and including the 

Agricultural Customs of England and Wales. Fourth Edition. 

By HENRY PERKINS, Esq., Barrister-at-Law. 8vo. 1879. II. 6«. 

" It is impossible not to be strupk with the extraordinary research that must have been 

used in the compilation of snch a book as this."— Zato Journal. 

*^* Supplement to above, containing the Agricultural Holdings (Eng- 
land) Act, 1883, with explanatory Notes and Forms; together with 
the Ground Game Act, 1880. By AUBREY J. SPENCER, Esq., 
Barrister-at-Law. Demy Svo. 1883. 6s. 

** AU standard Law Works are kipt m Utock. in law calf and other bindings. 
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FIXTURES.— Amos and Ferard on the Law of Fix- 
tures and other Property partaking both of a real and 
penonal Nattire. Third Edition. Revised and adapted to th e pre- 
sent state of the Law by 0. A. FERARD and W. HOWLAND 
ROBERTS, Esqrs., Barristers-at-Law. Demy 8vo. 1883. IBs, 
" in accurate and well written vrork/'—Saiurdap Review, 
**The editon haye aocom {dished ^eir work satisfactorily." — Solieitors' Journal. 
FORMS.— Allen.— Vide ** Pleading." 

Bullen and Leake.— Fide ''Pleading:' 

Chitty's Forms of Practical Proceedings in 

the Queen's Bench Division of the High 

Court of Justice: with Notes containing the Statutes, 

Boles and C ases rel ating thereto. Twelfth Edition. By THOS. 

WILLESCHITTY,EBa.,Barri8ter-at-Law. Demy8vo. 1883. IMSa. 

*' The forms themselves are brief and clear, and the notes accurate and to the 

point. The present edition brings the book into harmony with the new Rules of 

Procedure. We have tested it in various wftys, and have found it wanting in no 

respect "—Law Journal^ March 22, 1884. 

Oanieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefronn. 
Fourth Edition, with Summaries of the Rules of the Supreme 
Court, Practical Notes and References to the Sixth Edition of 
"Daniell's Chancery Practice." By CHARLES BURNEY, 
B.A. (Oxon.), a Chief Clerk of the Hon. Mr. Justice Chitty. Royal 
8vo. 1886. 21. 10«. 

** Mr. Bumey appears to have performed the laborious task before him with great 
success."— law Journal. 

" This new edition of the standard work on Chancery Procedure has been brought 
down to the most recent date."— Xatr Quarterly Review, July, 1885. 

HIQHWAYS.-Baker's Law of Highways in England 
and VS^ales, including Bridges and Locomotives. Comprising 
a succinct code of the several provisions under each head, the 
statutes at length in an Appendix ; with Notes of Cases, Forms, 
and copious Index. By THOMAS BAKER, of the Inner Tempi**, 
Esq., Barrister-at-Law. Royal 12mo. 1880. 16s, 

'* This is distinctly a well-planned book, and cannot fail to be useful, not only to 

lawyers, but to those who may be locally engaged in the management of highways.**— 

Law Journal. 

Bazalgette and Humphreys.— -Fide "Local and Muni- 
cipal Government." 
Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; t^ether with the Lighting Act, 1888. By GEO. 
F. CHAMBERS, Esq., Barrister-at-Law. 1878. 7<. 6d. 

HOUSE TAX.— Ellis' Guide to the House Tax Acts, for 
the use of the Payer of In habited House Duty 
in England. — By ARTHUR M. ELLIS, LL.B. (Lond.), 
Solicitor, Author of ''A Guide to the Income Tax Acts." Royal 
12nio. 1885. 6«. 

HUSBAND AND WIFE.— Lush's Law of Husband and 
Wife ; within the Jurisdiction of the Queen's Bench and Chancery 
Divisions. By C. MONTAGUE LUSH, of Gray's Inn and North 
Eastern Circuit, Esq., Barrister-at-Law. Demy 8vo. 1884. 20«. 
*' Mr. Lush has the coiuage oi his opinions ; his criticisms are not merely ingenious, 
but are characterized by a thorough knowledge of the law, and he not unfrequently 
adduces strong reasons to support his conclusions. . . . Mr. Lush has one thing 
to recommend him most strongly, and that is his accuracy ; therefore, his book is 
one which everyone msy consult with the assurance that all the leading recent 
authorities are quoted, and that the statements of law are supported by actual de- 
cisions."— Xatr Magazine, November, 1884. 

*^* AU ttiindard Law Works are kept in Stoekf in law calf wad other bindings. 
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INCOME TAX.—E I lis' Guide to the Income Tax A.cts. 

For the use of the English Income Tax Payer. By ARTHUR M. 

ELLIS, LL.B. (Lond.), Solicitor. Royal 12mo. 1885. 7s. 6d 

" Contains in a convenient formthe law bearing upon the Income Tax."— iaw Times, 

INLAND REVENUE CASES.— Highmore's Summary Pro- 
ceedings in Inland Revenue Cases in England 
and Wsiles, By NATHANIEL JOSEPH HIGHMORE, of 
the Middle Temple, Esq., Barrister-at-Law, and of the Inland 
Revenue Department. Royal 12mo. 1882. 6«. 

*' A complete treatise on procedure applied to cases under the Bevenue Act, and as 

a book of practice it is the best we have ae&n."— The Justice <tf the Peace, 

INSURANCE.— Arnould on tJie Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1877. Zl, 

" AS a text book, * Amould ' is now all tlie practitioner can want, and we oongratnlate 
the editor upon the skill with which he has incorporated the new dedstona."— Xa«o Times. 

Lowndes' Practical Treatise on the Law of 

Marine Insurance.— By RICHARD LOWNDES. Author 

of "The Law of Greneral Average," &c. Second Edition. Demy 

8vo. 1885. 12a. 6d. 

** It is rarely, indeed, that we have been able to express such imqualified approval of 

a new legal work. Contrasting favourably in its terseness with other more preten- 

sious text-books, the author's style is at once lucid and exact, whilst he deals with 

the subject from a thoroughly practical point of view, and at the same time with a 

logical coherency which leaves nothing to be desired." — Solicitors' Journal. 

Lowndes* Insurable Interest and Valuations. — 
By RICHARD LOWNDES. Demy 8vo. 1884. 6«. 

INTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law.— By SHELDON AMOS, MA., Professor 
of Jurisprudence (including International Law) to the Inns of 
Court, &c. Royal 8vo. 1874. 10«. ed. 

Kent's International Law. — Kent's Commentary on 
International Law. Edited by J. T. ABDY, LL.D., Judge of 
County Courts. Second Edition. Crown 8vo. 1878. 10s, 6d, 
" Altogether Dr. Abdy has performed his task in a manner worthy of his reputation. 
His book will be useful not only to Lawyers and Law Students, for whom it was primarily 
intended, out also for laymen."— iSoiietfors' Journal. 

Wheaton's Elements of International Law; 

Second English Edition. Edited with Notes and Appendix of 

Statutes and Treaties. By A. C. BOYD, Esq., Barrister-at-Law. 

Author of "The Merchant Shipping Laws." DemySvo. 1880. 1Z.10«. 

'* Both the plan and execution of the work before us deserves commendation. . . . 

The text of Wheaton is presented without alteration, and Mr. Dana's nomberhig of the 

sections is preserved. . . . The Index, which could not have been compiled without 

much thought and labour, makes the book handy for reference."— £a«o Journal. 

INTERROOATORIES -Sichel and Chance — Vide "Discovery." 

JOINT OWNERSHIP.-Foster — Vide "Real Estate." 

JOINT STOCKS — Palmer.— Fide "Conveyancing" and "Company 

Law." 

Thring's (Sir H.) Joint Stock Companies' Law.— 

The Law and Practice of Joint Stock and other Companies, including 

the Companies Acts, 1862 to 1880, with Notes, Orders, and Rules in 

Chancery, a Collection of Precedents of Memoranda and Articles of 

Association, and all the other Forms required in Making, Administer- 

ing, and Winding-up a Company. By Sir HENRY THRINO 

KC.B., The Parliamentary Counsel Eourth Edition. By G. A. R. 

FITZGERALD, Esq., M. A., Barrister-at-Law. Demy8vo. 188a 11.68, 

** The highest authority »n the subject."— 2%« Titnes. 

*' One of its most valuable features is its collection of precedents of Memoranda and 
Articles of Association, which has, in this Edition, been largely increased and im- 
proved."— Xa» Journal. 

* J* All standard LoM Works are Jcept in Stock, in law ea^and other bi'idingt. 
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JUDICATURE ACTS.-Whlteway's Hints on Practice ; or 
Practical Notes on the Judicature Acts, Orders, Bales and Begnla- 
tions of the Supreme Court Illnstrated by the Latest Cases. 
Together with the Bules of the Supreme Court, 1883. Wit h an 
Introduction, Beferences, Notes, and Index. By A. B. WHITE- 
WAY, M.A., of the Equity Bar and Midland Circuit, Author of 
''Hints to Solicitors." Second Edition. Boyall2mo. 1883. 14<. 
Sold separately *' Hints on Practice," with Cases and Index, 7«. 6<i. 

The Bules, edited with Notes, Cross Beferences, and Index, limp leather, 7s. 6d. 
"This book contains an immenM amount of useful information of a most practical 

character."— (7ift«m'f Lavf Nota. 

Wilson's Supreme Court of Judicature Acts 
Rules of the Supreme Court, 1888, and Forms. 
With other Acts, Orders, Bules and Begulations relating to the 
Supreme Court With Practical Notes. Fourth Edition. By M. 
D. CHALMEBS, of the Inner Temple, and M. MUIBMACEJiN- 
ZIE, of Lincoln's Inn, Barristers-at-Law. Beyall2mo. 1883. IZ. 5s. 

*,* A LABOE PAPEB BDITION FOB MABOINAL NOTES. BOTAL 8V0. 1883. IL 10«. 

" Wilson's * Judicature Acts' remains what it always was, one of the most handy 
as well as one )f the beet appreciated editions of the Acts."— £aio MagaMne, 

" We think it is the most convenient of the works of the same class. . . The 
practitioner will find that it supplies all his wants."— Xato TiiMi, 

" All that can be expected an accurate statement as to the sources of the rules, a 
short practical explanation of the alterations affected by them, and copious cross- 
references. The editors have accomplished remarkably well all that could reasonably 
be expected from them. Their notes to the rules are concise, clear, accurate and 
practical . . . The index to the book is greatly improyed."— iSoIic^torf" Journal. 

JUSTICE OF THE PEACE— Stone's Practice for Justices 
of the Peace, Justices* Clerks and Solicitors at Petty and 
Special Sessions, in Snmmary matters, and Indictable Offences, 
with a list of Summary Convictions, and matters not Criminal. 
With Forms. Ninth Edition. By W. H. MACNAMARA, Esq., 
Barrister-at-Law. Demy 8vo. 1882. li. 5». 

** A veiy creditable effort has been made to condense and abridge, which has been 

successful, whilst the completeness of the work has not been impaired."— Zow Times. 

Wig ram's Justices* Note Book. — Containing a short 
account of the Jurisdiction and Duties of Justices, and an Epitome 
of Criminal Law. By W. KNOX WIGRAM, Esq., Bai-rister-at- 
Law, J.P. Middlesex and Westminster. Fourth Edition. With a 
copious Index. Royal 12mo. 1885. 12<.6cf. 

'* We have found in it all the information which a Justice can require as to recent 
l^fislation."— 2%« Times. 

**Thls is altogether a capital book. Mr. Wigram is a good lawyer and a good 
justices' lawyer.''— Zaw J(mmal. 
" We can thoroughly recommend the volume to magistrates."— Zaw Times. 

LAND ACT.— 5«! "Settled Estates."— Middleton. 

LAND TAX.— Bourdin's Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUB- 
DIN (kte Registrar of Land Tax). Second Edition. 1870. 4«. 

LANDLORD AND TENANT.— Wood fall's La>Ar of Landlord 
and Tenant. — With a full Collection of Precedents and 
Forms of Procedure. Containing also an Abstract of Leadmg Pro- 
positions, and Tables of certain Customs of the Country. IVelfth 
Edition. In which the Precedents of Leases have been revised and 
enlarged, with the assistance of L. Gr. G. Robbins, Esq. By J. M. 
LELY, Esq., Barrister-at-Iiaw. Royal 8vo. 1881. 11, ISs, 

•• The editor has expended elaborate industry and systematle aMUty in making the 

work us perfect as potsible.''— i8olM(or»' Journal 

*^* AU standard Leuw Works are kept in Stock, in law calf and other bindings. 
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LANDS CLAUSES ACTS-Bazalgette and Humphreys. 

Vide '* Local and Municipal Government." 

Jepson's Lands Clauses Consolidation Acts; with 

Decisions, Forms, and Table of Costs. By ARTHUR JEPSON, 

Esq., Barrister-at-Law. DemySvo. 1880. 18<. 

" Ab far as we have been able to discoTer, all the decisions have been stated, and 

the effect of them correctly given."— Za» Journal 

LAW LIST.— LavNT List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &c., in England 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts ; Metropolitan and Stipendia^ 
Magistrates, Official Receivers under the Bankruptcy Act, Law and 
Public Officers in England and the Colonies, Foreign Lawyers with 
their English Agents, Clerks of the Peace, Town Clerks, Coroners, 
&c., &c., and Commissioners for taking Oaths, Conveyancers 
Practising in England under Certificates obtained in Scotland. 
So far as relates to Special Pleaders, Draftsmen, Conveyancers, 
Solicitors, Proctors and Notaries. Compiled by JOHN SAMUEL 
PURCELL, of the Inland Revenue Office, Somerset House, 
Registrar of Stamped Certificates, and of Joint Stock Companies, 
and Published by the Authority of the Commissioners of Inland 
Revenue. 1885. {Net Cash, 98,) 10«. Qd, 

LAW QUARTERLY REVIEW -Edited by FREDERICK POLLOCK, 
M.A., LL.D., Corpus, Professor of Jurisprudence in the University 
of Oxford ; Professor of Common Law in the Inns of Court 

{Nos, 1, 2, 3 and i now ready,) Bach No., net, 2«. 6d. 
*^* Subscription 10s, per ami,um, 'postfree. Foreign postage 2s, 6d extra, 

LAW REPORTS. — ^A very large Stock of second-hand and new Reports. 
Prices on application. 

LAW STUDENT'S ANNUAL.— Fu2e ''Examination Guides." 

LAWYER'S COMPANION.— Fide "Diary." 

LEADING CASES.— Ball's Leading Cases. Vide "Torts." 
Haynes' Student's Leading Cases. Being some of 
the Principal Decisions of the Courts in Constitutional Law, Com- 
mon Law, Convejrancing and Equity, Probate, Divorce, and Criminal 
Law. With Notes for the use of Students. Second Edition. By 
JOHN F. HAYNES, LL.D. Demy 8vo. 1884. 16». 

** Will prove of great utility, not only to Students, bat Practitioners. The Notes are 

clear, pointed and concise."— Zaw linui. 
" The notes to the cases are very good."— Xaw StudenUf Journal, 
" We have always had much pleasure and confidence in advising students to procure 

this book, and now that the work is brought down to date we shall have still great 

pleasure in so doing. . . . The book bsfoie us is a favourite one with students." — 

Gibson's lavo NoUs, 

Shirley's Leading Cases. — ^A Selection of Leading Cases 
in the Common Law, with Notes, and a Sketch of some of the prin- 
cipal changes introduced by the Rules of Supreme Court, 1883. By 
W. SHIRLEY SHIRLEY, M.A., B.C.L., Esq., Barrister-at-Law. 
Second Edition. Demy8vo. 1883. 16«. 

"The book is deserving of high praise, and we commend it in all confidence." — 
QQuon'tLaM Notes, 

*' The selection is very large, though all are distinctly 'leading caaes,' and the notes 
are by no means the least meritorious part of the work."— Xaw Journal. 

** MX, Shirley writes well and dearly, and evidently understands what be is vrritlng 
about"— low Times, 

LEGACY DUTIES.- Fufe "Taxes on Succession." 
LEXICON.— Ftcie "Dictionary." 
•^* All standard Law Works are kept in Stock, in law ca^and other bindings. 
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LIBEL AND SLANDER.-Odgers on Libel and Slander.— 
A Digest of the Law of Libel and Slander, with the Evidence, Pro- 
cedure and Practice, both in Civil and Criminal Cases, with 
Precedents of PleadUigs. With Appendix of Statutes including 
the Newspaper Libel and Registration Act, 1881. By W. BLAKE 
ODGERS, M. A, LLD., Barrister-at-Law. Demy 8vo. 1881. IZ. is. 
" We have rarely examined a work which shows so much industry. 
. . 80 good is the book, which in its topical arrangement is vastly 
superior to the general mn of law books, that criticism of it is a compli- 
ment rather than the reyerse." — Law Journal, 

LIBRARIES AND MUSEUMS.-- Chambers' Digest of the 
Law relating to Public Libraries and 
Museums and Literary and Scientific Insti- 
tutions generally. Second Edition. By G. F. CHAM- 
BERS, Banlster-at-Law. Imperial 8m 1879. St. 6d, 
LICENSING.— Hindle's Treatise on the Legal Status of 
Licensed Victuallers and other License- 
Holders, as affected by recent Legislation 
and Decisions ; containing a full Keport of the Proceedings 
and Judgment in the recent Darwen Licensing Appeals, with Notes. 
Fourth Edition. By FBEDK. G. HINDLE, Esq., Solicitor. 
Demy 8yo. 1884. 3s, 
Lely and Foulkes' Licensing Acts, 1828, 1869, 
1872, and 1874; containing the Law of the Sale of Liquors 
by Retail and tiie Management of Licensed Houses ; with Notes. 
Second Edition. By J. M. LELY and W. D. I. FOULKES, 
Esqis., Barristers-at-Law. lU^al 12mo. 1874. Si. 
LOCAL AND MUNICIPAL GOVERNMENT— Bazalgette and 
Humphreys' Law Relating to Local and 
Municipal Government. Comprising the Statutes 
relating to Public Health, Municipal Corporations, Highways, 
Burial, Gas and Water, PubUc lioans. Compulsory Takkig of Lands, 
Tramways, Electric I^hting, Artizans' DweUings, £3., Rivers' 
Pollution, the Clauses Consolidation Acts, and many others, fully 
annotated with cases up to date, a selection of the Circulars of the 
Local Government Board, with a Table of upwards of 2500 Cases, 
and full Index. By C. NORMAN BAZAIiGETTE and GEORGE 
HUMPHREYS, Barristers-at-Law. Sup. royal 8vo. 1886. SI, Zs, 
«A complete collection of the law relating to local government, intended to 
enable the le^gal adviser of any local authority to find within its bocks everything 
which he will require. ... We have tested the accuracy and completeness of the 
notes and text on several subjects, and we are bound to say that we have found the 
purport of the cases conciselv and correctly stated ; exceedmgly complete and careful 
cross references, and not unfrequently shrewd and useful practical observations."— 
SoHcUora' Journal^ June 27, 1885. 

" The book is thoroughly comprehensive of the law on all points of which it 
professes to treat. There is a table of over 2500 cases, each of which has reference to 
all the reports in which it has appeared : while the Index, which in a work of this 
kind is perhaps its most practically valuable portion, seems very full and accurate." 
— Law founfUjXy Jime 20, 1886. 

" We have no hesitation in recommending the work. . . The manner in which 

the 142 Statutes which it contains are arranged leaves little to be desired 

In a word, the book is singularly complete. In editing it, Messrs. Bazalgette and 
Humphreys undertook an ambitious task, but their boldfness has been Justified by 
their success,"— Xocai Qovemment Chronicle^ June 6, 1886. 

" For an officer or member of a local authority to have before him one volume, 
between the covers of which he knows everything he desires to ascertain can be 
found, is a convenience not to be lightly estimated." — Metropolitanf May 28, 1886. 
The work is one that no local officer should be without ; for noth&g short of a 



whole library of statutes, reports, and handbooks could take its place. For aU 
practical everv-day purposes — that is, for assisting town clerks and others in the 
discharge of their ordinary duties — ^the work which we have under review is all that 



Is required, and, bearing in mind that it brings legislation up to a later date than 
any kindred work on a special subject, we can safely recommend it to all local bodies 
as a profitable investment." — Municipal Sevitw^ Jime 24, 1886. 
*^* A U standard Law Works are k€pt in Stocky in law calf and other bindings 
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MAGISTERIAL LAW.— Shirley's Elementary Treatise 

on Magisterial Law, and on the Practice ol 

Magistrates' Courts.— By W. SHIRLEY SHIRLEY> 

M.A., B.C.L., Esq., Barrister-at-Law. Royal 12mo. 1881. 6s Qd, 

Wigram.— Fide "Justice of the Peace." 

MARRIAGE— Kelly's French Law of Marriage, and 

the Conflict of Laws that arises therefrom. 

By EDMOND KELLY, M.A., of the New York Bar, Licend^ en 

Droit de la Faculty de Paris. Royal 8to. 1885. 6«. 

Lush.- Fide " Husband and Wife." 

MARRIAGE SETTLEMENTS—Banning's Concise Treatise 
on the La-w of Marriage Settlements ; with an 
Appendix of Statutes. By HENRY THOMAS BANNING, M.A., 
Barrister-at-Law. Demy 8vo, 1884. 16«. 

" A welcome addition to the library of all those 8i)ecially interested in its subject. 
It is tersely and neatly written, and is eminently readable."— Xaw Journal. 

MARRIED WOMEN'S PROPERTY.-^ Smith's Married Wo- 
men's Property Acts, 1882 and 1884, with an 
Litroduction and Critical and Explanatory Notes, together with 
the Married Women's Property Acts, 1870 and 1874, &c. Second 
Edition Revised. By H. ARTHUR SMITH, Esq., Barrister-at- 
Law. Royal 12mo. 1884. 6«. 
'* There are some excellent critical and explanatory notes, together with a good 

index, and reference to something like two himdred decided cases/'— Zaw Timet. 

MASTER AND SERVANT.— Macdonell's Law of Master 
and Servant. Part I, Common Law. Part II, Statnt,e Law. 
By JOHN MACDONELL, M.A., Esq., Barrister-at-Law. Demy 
8vo 1888. li. 5«. 

'*Mr. Macdonell has done his work thoroughly and weU. He has evidently 
bestowed great care and labour on his task, and has, therefore, produced a work 
which will be of real value to the practitioner. The information, too, is presented in 
a most accessible form."— Zaw Times. 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice. -The Jurisdiction, Process, Practice, and Mode of 
Pleading in Ordinary Actions in the Mayor's Court, Loi^don (commonly 
called the "Lord Mayor's Court"). Founded on Brandon. By 
GEORGE CANDY, Esq., Barrister-at-Law. Demy 8vo. 1879. 14<. 

MERCANTILE LAW.— Russell's Treatise on Mercantile 
Agency. Second Edition. 8vo. 1873. 14«. 

Smith's Compendium of Mercantile La-w.— Tenth 
Edition. By JOHN MACDONELL, Esq., Barrister-at-Law, 
Author of "The Law of Master and Servant." {In prepwrcUion). 

Tudor's Selection of Leading Cases on Mercan* 
tile and Maritime La w.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Third Edition. Boyal 8yo. 1884. 21. 2«. 

Wilson's Mercantile Handbook of the Liabili- 
ties of Merchant, Shipowner, and Under- 
^^riter on Shipments by General Vessels. By 
ALEXANDER WILSON, SoUcitor and Notary. Royal 12mo. 
1883. 6«. 

*^* AU ttandard Law Wwkn wt kept in Stock, in Iwe calf and other bindings. 
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METROPOLIS euiLOINO ACTS^\A^oolrych's Metropoli- 
tan Building Acts, together with sach clauses of the Metro- 
polls Management Acts as more particularly relate to the Building 
Acts, with Notes and Forms. Third £diti<ni. By W. H. MAC- 
NAMABA, Esq., Barrister at-Law. 12mo. 1882. 10<. 

MINES.— Rogers' La^Ar relating to Mines, Minerals 
and Quarries in Great Britain and Ireland, 
with a Summary of the Laws of Foreign States, kc Second 
Edition Enlarged. By ABUNBEL BOGEBS, Esq., Judge of 
County Courts. 8va 1876. U lU 6rf. 

MORTQACE.~Coote's Treatise on the La^w of M ort- 
gag e.— Fifth Edition. Thoroughly revised. By WILLIAM 
WYLLYS MACKESON, Esq., one of Her Majesty's Counsel 
and H. ARTHUB SMITH, Esq , Barrister-at-Law. 2 vols. Boyal 
8vo. 1884. 3/. 

** An exhaustive, oompendioua and reliable treatise on the law of Mortgage."— Zaw 

* * A complete, terse, and practioal treatise for the modem lawyer. '*—8oliettort^ JotmuU . 

MUNICIPAL CORPORATIONS.— Bazalgette and Humph- 
reys. — Vide "Local and Municipal Grovemment." 
Lely's Law of Municipal Corporations.— Contain- 
ing the Municipal Corporation Act, 1882, and the Enactments 
incorporated therewith, with a Selection of Supplementary Enact- 
ments, including therein the Electric lighting Act, 1882, with 
Notes. By J. M. LELY, Esq., Barrister-at-Law. Editor of 
"Chitty*s Statutes," &c. Demv 8vo. 1882. 15«, 

*' An admirable edition of one of the mo^t important consolidating statutes of the 

year." — Law Journal, 

MUSIC HALLS.— Geary.— Fw«« "Theatres." 

NAVY.— Thring's Criminal Law of the Navy, with an 
Introductory Chapter on the Early State and Plscipliue of the Navy, 
the Bules of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THBING, Barrister-at-Law, and C. E. GIFFOBD, 
Assistant-Paymaster, Boyal Navy. 12mo. 1877. 12$, Bd, 

NEGLIGENCE — Smith's Treatise on the La^v of 

Negligence. Second Edition. By HORACE SMITB^ B.A., 

Esq., Bwrister-at-Law, Recorder of Lincoln, Editor of "Addison on 

Contracts," &c. Demy 8vo. 1884. 12«. 6rf. 

•• Of great value both to the practitioner and student of law. It is not merely a 

book of reference, though it is likely to be very valuable in that capacity. It is 

not merely a digest of decisions arranged under appropriate heads ; but it really 

answers to its title, and is a treatise on the law of negligence."— iSo/ictt<7r<' Joumat. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 

on the Trial of Actions at Nisi Pri us.— Fifteenth 

Edition. By MAURICE POWELL, Esq., Barrister-at-Law. 

2 vols. Demy 8vo. 1884. 2i. 10«. 

** Continues to be a vast and closely packed storehouse of information on practice 

at Nisi Prius."— Ia«* Journal. 

•♦We do not observe any diminution in the care or acuui-acy with which the cases 
have been noted."— fiWicitor*' Journal. 

NOTARY.— Brooke's Treatise on the Office and Prac 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., F.S.A., 
of Lincoln's Inn, Barrister-at-Law. 8vo. 1876. 12. 4«. 

* * AU9UimdMrdlAif»Worlu<Jun1e«^tinSkH^ 
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OATHS.— Braith waiters Oaths in the Supreme Courts 
of Judicature. — ^A Manaal for the use of Commissioners to 
Administer Oaths in the Supreme Courts of Judicature in England 
and Ireland, &c. Fourth Edition. Re-issue. By T. W. BRAITH- 
WAITE, of the Central Office. Fcap. 8va 1884. Net, 2$, 6d. 
** The reoogoised guide of commissioners to administer oaths."— iSofict^orc' Journal. 

PARISH LAW.— Steer's Parish La^Ar; being a Digest of the 

Law relating to the Civil and Ecclesiastical Grovemment of Parishes 

and the Relief of the Poor. Fourth Edition. By W. H. MAC- 

NAMARA, Esq., Barrister-at-Law. Demy 8vo. 1881. 16«. 

** An exceedingly useful compendium of J^arisli Law. — law Timet* 

PARTNERSHIP.— Pollock*s Digest of the La^v of Part- 
nership.— Third Edition. By FREDERICK POLLOCK, Esq., 
Bturrister-at-Law. Author of *' Principles of Contract at Law and in 
Eqmty.' Demy 8vo. 1884. 8a. 6d, 

" Of the execution of th«» work, we can speak in terms of the highest praise. The 
language is simple, concise, and clear." — Law Magaztnt . 

" Praiseworthy in design, scholarly and complete in execution."— /^o/urday Repiew, 
Turner. — Vide "Conveyancing." 

PATENTS.— Aston's (T.) Patents, Designs and Trade 
Marks Act, 1883, with Notes and Index to the Act, Rules 
and Forms. By THEODORE ASTON, Q.C. Royal 12mo. 
1884. 68. 

Johnson's Patentees' Manual.— Being a Treatise on the 
Law and Prastice of Letters Patent. Especially intended for the 
use of Patentees and Inventors. Fifth Edition. By JAMES 
JOHNSON, Barrister-at-Law; and J. HENRY JOHNSON, 
Solicitor and Patent Agent. Demy 8vo. 1884. 10«. 6d, 

Munro's Patents, Designs and Trade Marks 
Act, 1883, with the Rules and Instructions, together with Plead- 
ings, Orders and Precedents. By J. E. CRAWFORD MUNRO, 
Esq., Barrister-at-Law. Royal 12mo. 1884. 10s. Qd. 

"The completeness of the statements as to the new practice should render it 
acceptable to solicitors as a haudy guide on practical ppinte." — Law limes. 

Thompson's H»ndbook of Patent Law of all 
Cou n t ries.— By Wm. P. THOMPSON, Head of the International 
Patent Office, Liverpool Sixth Edition. 12mo. 1884. Net, 2s. 6d. 

PAWN. — Turner's Contract of Pawn, as it exists at 
Common Law, and as modified by the Factors* Acts, the Pawn- 
brokers* Acts, and other Statutes. By FRANCIS TURNER, Esq., 
Barrister-at-Law. Second Edition. 8vo. 1883. 12a. 

Turner's Pawnbrokers* Act, 1872.— With Explanatory 
Notes. By FRANCIS TURNER, Esq., Barriater-at-Law. Third 
Edition. 1883. Net, 2a. 6d 

PERPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on Remoteness in Limitation ; with a chapter 
on Accumulation and the TheUuson Act, By REGINALD G. 
MARSDEN, Esq., Barrister-at-Law. Demy 8vo. 1883. 26a. 

*' Mr. Marsden's work is entitled to be called a new one both in treatment and in 

design. He has handled a dif&ciilt subject with intelligence and clearness. "—Law Timet 

PERSONAL PROPERTY.— Shearw^ood's Concise Abridg- 
ment of the Law of Personal Property; showing 
analytically its Branches and the Titles by which it is held. By 
J. a'. SHEARWOOD, Esq., Barrister-at-Law. 1882. 6a. 6d 

** Will be acceptable to many students, as giving them, in fact, a ready-made note 
\iook.."—Indermaur^8 Law Stadentt^ Jounval. 
Smith.— F«ie " Real Property." 

*.* AU ttcmda/td La/w Works are kept in Stock, in law calf and other hinding$. 
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PLEADING — Allen's Forms of Indorsements of Writs 
of Summons, Pleadings, and other Proceed- 
ings in the Queen's Bench Division prior to 
Trial, pursuant to the Rules of the Supreme 
Court, 1 883 ; with Introdnctioxi, showing the principal changes 
introduced by these Bnles, and a Supplement of Rules and Forms 
of Pleadings i^lioable to the other DiTisions. By GEORGE 
BAUGH ALLEN, Esq., Special Pleader, and WILFRED B. 
ALLEN, Esq., Banrister-at-Law. Royall2mo. 1883. 18<. 

*' A most excellent handbook and guide • . • will be yery useful to most legal 
practitionerB.*'— iSMieiCom' JowmaL 

Bullen and Leake's Precedents of Pleadings, 
with Notes and Rules relating to Pleading. Fourth Edition. 
By THOMAS J. BULLEN, Esq., Special Pleader, and CYRIL 
BODD, Esq., Barrister-at-Law. Part L Royal 12mo. 1882. 
{PaH 11, m the prm,) \U 4«. 

POISONS. — Reports of Trials for Murder by Poi- 
soning; by Prussic Acid, Strychnia, Anti- 
mony, Arsenic and Aconitine; including the trials 
of Tawell, W. Palmer, Dove, Madeline Smith, Dr. Pritchard, 
Smethurst, and Dr. Lamson. With Chemical Introductions and Notes 
on the Poisons used. By G.LATHAM BROWNE, Esq., Barrister- 
at-Law, and C. G. STEWART, Senior Assistant in the Laboratoir 
of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12». 6JL 

POWERS.— Fairwell on Powers.— A Concise Treatise on 
Powers. By GEORGE FARWELL, B.A., of Lincohi's Inn, Esq., 
Barrister-at-Law. 8to. 1874. lilt. 

PROBATE.— Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentious Business. Revised, enlarged, and adapted to the 
Practice of the High Court of Justice in Probate business. By L. D. 
POWLES, Barrister-at-Law. Including Practical Directions to 
SoUcitors for Proceedings in the Registry. By T. W. H. OAKLEY 
of the Principal Registiy, Somerset House. 8vo. 1881. 12. 10<. 

*^* Supplement to above. By L. D. POWLES, Esq., Barrister-at- 
Law. Demy8vo. 1884. 6». 

PUBLIC HEALTH.— Bazalgette and Humphreys.— F«ae 
" Local and Municipal Grovemment*' 
Chambers' Digest of the La^Ar relating to Public 
Health and Local Government.— With Notes of 
1260 leading Cases. The Statutes in full. A Table of Offences 
and Punis^ents, and a Copious Index. Eighth Edition (with 
Supplement corrected to March 9, 1885). Imperial 8vo. 1881. 16i. 

Or, the above with the Law relating to Highways and Bridges. 12. 

PUBLIC MEETINGS.— Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them. By GEOBGE F. CHAMBEBS, Esq., Barrister- 
at-Law. 12mo. 1878. Net, 2f. 6d. 
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QUARTER SESSIONS.— Leeming & Cross's General and 
Quarter Sessions of the Peace. — Their Jurisdictio]] 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Judge of County Courts, and H. F. 
THURLOW, Esq., Barrister-at-Law. 8yo. 1876. li. 1#. 

Pritchard's Quarter Sessions.— The Jurisdiction, Practice 
and Procedure of the Quarter Sessions in Cruninal, Civil, and Appellate 
M atters. By THOS. SIRBELL PBITCH ARD, of the Inner Temple, 
Esq., Barrister-at-Law, Becorder of Wenlock. Svo. 1875. 22. 2«. 

RAILWAYS.— Browne and Theobald's Law of Rail- 
'way Companies. — Being a Collection of the Acts and Orders 
relating to Railway Companies, with Notes of all the Cases decided 
thereon, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By J. H. BALFOUR BROWNE, Esq., 
Registrar to the Hallway Commissioners, and H. S. THEOBALD, 
Esq., Barristers-at-Law. Demy dvo. 1881. 11. 12a. 



•* Contains in a very concise form the whole law of railways."— 1%< Time*. 
autnoi 

of ormation to be found whether tliey \ 
start a railway, how to frame its bye-laws, how to work it, how to atttiok it for 



* The learned authors seem to have presented the profession and the public 
" " ■ ■ • - .^^Q, ■ ■ - 



with the most ample information to be found whether tney want to know how to 

start a railway, how to frame its bye-laws, how to work it, ho^ * 

injury to person or property, or how to wind it np."—Lav> Times. 



RATES AND RATING.- Castle's Practical Treatise on 
the La^A^ of Rating. Second Edition. By EDWARD 
JAMES CASTLE, Esq., Barrister-at-Law. DemySvo. 1886. 25a, 
" A correct, exhaustive, clear and concise view of the law."— Zato Times, 

Chambers' La^Ar relating to Rates and Rating ; 
with especial reference to the Powers and Duties of Kate-levying 
Local Authorities, and their Officers. Being the Statutes in fuU 
and brief Notes of 550 Cases. By G. F. CHAMBERS, Esq., 
Barrister-at-Law. Imp. Syo. 1878. Jteduced to 10s. 

REAL ESTATE.— Foster's La^Ar of Joint Ownership 
and Partition of Real Estate. By EDWARD JOHN 
FOSTER, M.A., late of Lincoln's Inn, Bairister-at-Law. 8vo. 
1878. 10«. 6d 

REAL PROPERTY.— G re e n^w o o d's Real Property 

Statutes ; comprising those passed during the years 1874 — 1884, 
inclusive, consolidated with the earlier statutes thereby amended. 
With copious notes. Second Edition. By HARRY GREEN- 
WOOD, M.A., LL.M., assisted by LEES KNOWLES, M.A.,LL.M., 
Esqrs., Barristers-at-Law. DemySvo. 1884. 11. 5s. 

"The second edition of this useful collection of statutes relating to real property 
will be heartily welcomed by conveyancers and real property lawyers. In referring 
to it as a collection of statutes, however, we db not fully describe it, because the 
method adopted by the author of grouping together the provisions of the various Acts, 

' ' ' in • - • • - ' ' - ■• 



which are in pari nvaterid, combined with the fulness and accuracy of the notes, 
entitles the book to rank high amongst treatises on the law of real property. . . 

The notes are full, and well supported by the citation of authorities." — 

Law Journal. 

Leake's Elementary Digest of the La^Ar of Pro- 
perty in Land.— Containing : Introduction. Part I. The 
Sources of the Law.— Part II. Estates in Land. By STEPHEN 
MAETIN LEAKE, Banister-at-Law. 8yo. 1871 U 2ff. 

*« * AU standard Law Works are kept in Stock, in law calf and other bindings. 
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REAL PROPERTY.-OtMUemiwd. 

Shearwood's Real Property — ^A Condae Abridgment 
of the Law of Real Property and an Introduction to Conveyancing. 
Designed to facilitate the subject for Students preparing for 
Examination. By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 
E8q.,Barrifiter-at-Law. Third Edition. DemySvo. 1885. 8a. 6<i. 
'* We heartily reoommand the work to students tor aoy examination on real pro- 
perty and conveyancing adviring them to read it after a perusal of other works and 
■bortly before floing in for the examinatioQ."— .£a«o StiuietUfi Journal. 

" A very useful little work, particularly to students just before their examination." 
-^Ibtom't Law Note*. 
** A very excellent specimen of a student's manual'" — Law Journal. 
*■ * One of the most obvious merits of the book is its good arrangement. The author 
evidently imderstands * the art of putting things.' All important points are so 
printed as readily to catch the oye.**—Law Tima. 

Shelford's Real Property Statutes.— Ninth £diti<»i. 
By T. H. CARSON, Esq., Barrister-at-Law. {In the press,) 

Smith's Real atid Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most useful learning fot Practi- 
tioners. By JOSIAH W. SMITH, B.C.L., Q.C. Sixth Edition. 
(Enlarged, and embodying the alterations made by the recent Sta- 
tutes.) By the AUTHOR and J. TRUSTRAM, LL.M., of lin- 
coin's Inn, Barrister-at-Law. 2 vols. Demy 8vo. 1884. 21. 2$. 
** He (the Author) has given to the scadent a book which he may read over and orer 
a^f»1n wiut ortiflt aud pleasore."— £a«f Times, 
•* Will be found of very great service to the practitioner.'*— St)Ztcttor«* Journal. 
•• The book will be found very handy for reference purposes to practitiuners, and 
very useful to the Industrious student as covering a great deal of ground.'*— Gibson's 
Law Notes. 

** A really useful and valuable work on our system of Conveyancing. We think 
this edition excellently done." — Law Students' Jov/maX. 

REGISTRATION.-Rogers.— Ficfe "Elections." 

Coltman's Registration Cases.— Vol. I. Part L (1879— 
80.) Net, 10«. Part IL (1880). Net, 3«. 6d Part IIL (1881). 
Net, 9s. Part IV. (1882). Net, is. Part V. (1883). Net, Zs. U. 
Part VL (1884). Net, 2s. ^ 
RENTS.— Harrison's Law relating to Chief Rents and 
otlier Rentcharges and Lands as affected 
thereby, with a chapter on Restrictive Covenants and a selection 
of Precedents. By WILLIAM HARRISON, SoUcitor. Demy 
12mo. 1884. 6«. 

** The plan of the book is excellent, and well cairied out, the chapter on * Restric- 
tive Covenants ' and the appendix of precedents will give it additional value." — Law 
JJagazine. 

ROMAN LAW.— Greene's Outlines of Roman La^wr. 
Consisting chieily of an Analysis and Summary of the Institutes. 
For the use of Students. By T. WHITCOMBE GREENE, 
Barrister-at-Law. Fourth Edition. Foolscap 8vo. 1884. 7s. 6d, 
Mears' Student's Gaius and Justinian.— The Text 
of the Institutes of Gaius and Justinian, The Twelve Tables, 
and tlie CXVIII. and CXXVIL Novels, with Introduction and 
Translation by T. LAMBERT MEARS, M.A., LL.D. Lond., of the 
Inner Temple, Barrister-at-Law. Post 8va 1882. 18*. 

Mears' Student's Ortolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, including the History and 
Generalization of F%oman Law. By T. LAMBERT MEABS, 
M. A., LLD. Lond. Second Edition. {In the press,) 
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ROMAN LAYf. -Continued. 

Ruegg's Student's " Auxilium" to the Institutes 

of Justinian. — Being a complete synopsis thereof in the form 

of Question and Answer. By ALFRED HENRY RUEGG, of the 

Middle Temple, Barrister-at-Law. Post 8vo. 1879. 6«. 

*' The Btndent will be greatly Msisted in clearing and arranging iiia knowledge by a 

worlc of this kind."^£atf Journal. 

Ryan's Questions on Roman La^v.— By Lieut- 
Colonel E. H. RYAN (late Royal Artillery), Student-at-Law, of 
Lincoln's Inn. Post Svo. 1884. 3«. Qd. 
RULES OF THE SUPREME COURT: The Supreme Court 
Funds Rules. With Introduction, Notts, Forms of Orders 
in use in the Chancery Registrar's Office, other Practical Forms, 
and an Index. By M. MUIR MACKENZIE and C. ARNOLD 
WHITE, Esqrs., Barristers-at-Law. Demy 8vo. 1884. 8«. Qd, 
SALES.— Blackburn on Sales. A Treatise on the Eflfect of the 
Contract of Sale on the Legal Rights of Property and Possession in 
Goods, Wares, and Merchandise. By LORD BLACKBURN. 
Second Edition. By J. C. GRAHAM, of the Middle Temple, Esq., 
Barrister-at-Law. Royal Svo. 1885. 21«. 
SALES OF LAND.— Gierke and Humphry's Concise 
Treatise on the La^^r relating to Sales of 
Land.— By AUBREY ST. JOHN CLERKE, of the Middle 
Temple, and HUGH M. HUMPHRY, of Lincohi's Inn, 
Barristers-at-Law. Royal 8vo. 1885. 11. 6s. 
** As an accurate, concise, and practical digest of the law on the subject we think 
it deserves to rank high useful alike to the student and the practi- 
tioner The cases have been collected with care, and we have found 

their eflfect accurately stated." — Solicitors' Journal. 

" The book is written in the condensed style of the notes to ' Seton on Decrees,' 
and succeeds admirably in reducing the eflfect of several cases to a projposition, which 
is briefly formulated and followed by the authorities on which it is based."— iaw 
Journal. 

" The arrangement is extremely good, and the mode of treatment particularly 

clear ; but the substance is as good as the form The work will be very 

useful to all who are concerned in sales of land, and will be invaluable to young 
practitioners."— law Timet. 

SETTLED ESTATES STATUTES.— Middleton's Settled Es- 
tates Statutes, including the Settled Estates 
Act, 1877, Settled Land Act, 1882, Improve- 
ment of Land Act, 1864, and the Settled 
Estates Act Orders. 1878, with Introduction, Notes and 
Forms. Third Edition. With Appendix of Rules and Forms under 
the Settled Land Act, 1882. By JAMES W. MIDDLETON, 
B.A., Barrister-at-Law. Royal 12mo. 1882. 7a. 6d. 

" In form the book is very simple and practical, and having a good index it is sure 

to afford material assistance to every practitioner who seeks its aid." — Law Journal. 
" The best manual on the subject of settled estates which has yet appeared." 

SHERIFF LAW.— Churchill's Law of the Office and 
Duties of the Sheriff, with the Writs and Forms relating 
to the Office. Second Edition. By CAMERON CHURCHILL, 
B. A., of the Inner Temple, Barrister-at-Law. Demy8vo. 1882. 11. is, 

"A very complete treatise." — Solicitor^ Journal. 

** Under-shmflfs, and lawyers generally, will find this a useful book."- Law Mag. 

SHIPPING,— -Boyd's Merchant Shipping La^Ars; beii^a 
Consolidation of all the Merchant Shipping and Passenger Acts from 
1854 to 1876, indusiye ; with Notes of all the leading English and 
American Cases, and an Appendix* By A. C. BOYD, LL.B., Esq., 
Barrister- at-Law. 8yo. 1876. II. 5». 

Foard's Treatise on the La^A^ of Merchant 
Shipping and Freight— By JAMES T. FOARD, Bar- 
rister-at-Law. Royal 8vo. 1880. Half calf , 11, U, 
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SLANDER.-Odger8.~r«2(; « Libel And Slander." 

SOLICITORS.— Cordery's Law relating to Solicitors 
of the Supreme Court of Judicature— With an 
Appendix of Statutes and Boles. By A. GORDEBY, of the Inner 
Temple, Esq., Barrii«ter-at-Law. Demy 8vo. 1878. lU, 

*' Mr. Cordery writes tenley and clearly, and displays in general great industry and 
tare in the ooUeotion of cases. 'SolieUorf Jommal, 

Turner.— 7ufe "Conveyancing" and "Vendors and Purchasers." 
White-way's Hints to Solicitors. —Being a Treatise 
on the Law relating to their Duties as Officers of the High Court 
of Justice; with Notes on the Becent Changes affecting the 
Profession. By A. B. WHITEWAY, M.A., of the Equity Bar 
and Midland Circuit Boyal 12mo. 1883. 6<. 

SPECIFIC PERFORMANCE.- Fry'sTreatise on the Specific 
Performance of Contracts.— By the Hon. Sir 
EDWABD FBY, a Lord Justice of Appeal Second Edition. By 
the Author and W. DONALDSON BAWLINS, of Lincoln's Inn, 
Esq., Barrister-at-Law. Boyal 8vo. 1881. 12. 16«. 

STATUTE LAW.— ^Vilberforce on Statute Law.— The 
Principles which govern the Construction and Operation of Statutes. 
By E. WILBEBFOBCE, Esq., Barrister-at-Law. 1881. 18t. 

STATUTES, toidfnde** Acts of Parliament." 

Chitty's Collection of Statutes fi*oni Magna 
Charta to 1 880.— A Colleetion of Statutesof Practical Utility 
arranged in Alphabetical and Chronological order, with Notes 
thereon. The Fourth Edition. By J. M. LELY, Esq., Barrister- 
at-Law. Ll 6 yery thick yols. Boyal 8to. 1880. 121, 12s. 
SuppUmentary Volume to above, 44 dh 45 Vict. (1881) to 48 <£r 49 
Vict. (1885). JtoycU 8m 1885. 21. 28. 
48 df 49 Vict. (1885). Separately. 12«. 6<2. 
** This Edition is printed in larger type than former Editions, and 
with increased fftoilities for Beferenee. 

" A very satisfactory edition of a time-honoured and most yaluable work, the trusty 
guide of present, as of former judges, jurists, and of all others connected with the 
administration or practice of the \B,vr.— Justice t^the Peace. 

" The practitioner has only to take down one of the compact volumes of Chitty, 
and he has at once before him all the legislation on the subject in hand."— Sh^ieitori* 
Journal. 

*' ' Chitty ' is pre-eminently a friend in need. Those who wish to know what Acts 
are in force with reference to a particular subject turn to that head in * Chitty,* 
and at once find all the material of which they are in quest. Moreover, they are, 
at the same time, referred to the most important cases which throw light on the 
subject."— Xotf JtmriMi. 

Public General Statutes, royal 8yo, issued in parts and in 
complete yolumes, and supplied immediately on publication. 

SUMMARY CONVICTIONS.— Paley's Law and Practice of 
Summary Convictions under the Summary 
Jurisdiction Acts, 1848 and 1879 ; including Proceed- 
ings preliminary and subsequent to Convidions, and the responsi- 
bility of ccmvicting Magistrates and tbeir Officers, with Forms. 
Sixth Edition. By W. H. MACNAMARA, Esq., Barrister-at-Law. 
DemySvo. 1879. U 48. 

^A^igram. — Vide "Justice of the Peace." 
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TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — A Digest of the Statutes and Cases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Duties, with Practical Obs^atinns and Official Forms. Fourth 
Edition, hy EVELYN FREETH and R. J. WALLACE, of the 
Legacy and Succession Duty Office. Royal 12mo. 1881. 12<. 6d, 
** ContainB a great deal of practical Information,"— Zaw Jtmrnal, 

THEATRES AND MUSIC HALLS.— Geary's Law of 
Theatres and Music Halls, including Con- 
tracts and Precedents of Contracts. ByW. N. 
M. GEARY, J.P. for the county of Kent. With Historical Intro- 
duction. By JAMES WILLIAMS, Esqrs., Barristersat-Law. 
8vo. 1885. 58, 

TORTS.— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of <* The Law of Contracts." Fifth Edition. Re-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
(now a Justice of the High Court). Royal 8vo. 1879. 1^ 18«. 

" As now presented, this Talnable treatise must proye highly sooeptable to judges and 
the profession."— Zoic Timet. 

" Care's * Addison on Torts ' wlil be recognized as an indispensable addition to eyery 
lawyers library.*'— Z/oto Magcutine, 

Ball's Leading Cases on the La^Ar of Torts, with 
Notes. Edited by W. E. BALL, LL.D., Esq., Barristerat-Law, 
Authorof "Principlesof Torts and Contracts.'* Royal8vo. 1884. IIU, 

** We are glad to find that the notes are extremely, and as far as we have been able 
to discover uniformly, good. Subsequent cases to the 'leading ones' are copiously 
cited. Distinctions are carefully pointed out, the exact state of the authorities on 
disputed questions is acciu*ately given, and there is much intelligent and independent 
criticism. —fiWicttor*' Journal, 

" All the cases given are interesting, and most of them are important, and the 
comments in the Notes are intelligent and usefuL"— law Journal. 

TRADE MARKS.— Hardingham's Trade Marks: Notes on 
tho British, Foreign, and Colonial Laws relating thereto. By GEO. 
GATTON MELHUISH HARDINGHAM, Consulting Engineer 
and Patent Agent. Royal 12mo. 1881. Net,2i.6d. 

Sebastian on the l^avy of Trade Marks.— The 
Law of Trade Marks and their Registration, and matters connected 
therewith, including a chapter on Goodwill. Together with The 
Patents, Designs and Trade Marks Act, 1883, and the Trade Marks 
Rules and Instructions thereunder; Forms and Precedents ; The 
Merchandise Marks Act. 1862, and other Statutory enactments; 
The United States Statutes, 1870—81, and the Rules and Forms 
thereunder; the Treaty with the United States, 1877. Second 
Edition. By LEWIS BOYD SEBASTIAN, B.O.L., M.A., Esq., 
Barrister-at-Law. Demy 8vo. 1884. 1^. U. 

**A complete and exhaustive treatise on its subject, and is indispensable to prac- 
titioners who have to deal with this branch of law." — Solicitort' Journal. 

*' The late Master of the Rolls in his judgment in Re Palmer's Trade Marks, said ' He 
was glad to see that the well-known writer on trade marks, Mr. Sebastian, liad taken 
the same view of the Act.' "—The Timea. 

" Mr. Sebastian has written the fullest and most methodical book on trade marks 
which has appeared in England since the passing of the Trade Marks Registration 
Acts."— ^ad« Marks. 
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Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Good^A^ill, <&c., de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., Esq., Barrister-at-Law. 8vo. 1879. li la. 

** A digest which will be of very great value to all practitioners who haye to advise 
<m mattm connected with trade m&rkB."—8olteUort^ Jtmrnal. 

TRAMWAYS.— Bazalgette and Humphreys.— Fm^« "Local 
and Municipal Grovernment." 
Sutton's Tram>A/^ay Acts of the United King- 
dom ; with Notes on the Law and Practice, an Introduc- 
tion, including the Proceedings before the Committees, Decisions of 
the Referees with respect to Locus Standi, and a Summary of the 
Principles of Tramway Bating, and an Appendix containing the 
Standing Orders of Parliament, Rules of the Board of Trade rehiting 
to Tramways, &c. Second Edition. By HENRY SUTTON, 
B.A., assisted by ROBERT A. BENNETT, B.A., Barristers-at- 
Law. DemySvo. 1883. 15«. 

'* The book is exceedingly well done, and cannot fail not only to be the standard 

work on its own subject but to take a high place among legal text-books." — Law 

Journal. 

TRIALS FOR MURDER BY POISONING.— Browne and 

Stewart.— Fufo ** Poisons." 

TRUSTS AND TRUSTEES.— Godefroi's Digest of the 
Principles of the Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincoln*s Inn, Esq., 
Barrister-at-Law. Demy 8vo. 1879. 1^. Is. 

VENDORS AND PURCHASERS,-.Clerke and Humphry.— 

Fide "Sales of Land." 

Dart's Vendors and Purchasers.— By J. HENRY 

DART, Esq., one of the Six Conveyancing Counsel of the High 

Court of Justice, Chancery Division. Sixth Edition. By the 

AUTHOR and WILLIAM BARBER, Esq., Barrister-at-Law. 2 

vols. Royal 8vo. (In preparation.) 

Turner's Duties of Solicitor to Client as to 

Sales, Purchases, and Mortgages of Land. By 

EDWARD F. TURNER, Solicitor, Lecturer on Real Property and 

Conveyancing, and one of the Assistant Examiners for Honours to 

the Incorporated Law Society for 1882-3. Demy 8vo. 1883. lOs. 6d. 

See also Conveyancing. — " Turn er." 

*' His lectures are full of thought and accuracy, they are lucid in exposition, and 

what is more, though unfortunately rare in law works, attractive in their style and 

composition.'' — Law Magatine. 

•*A careful perusal of these lectures cannot fail to be of great advantage to 
students, and more particularly, we think, to young practising solicitors."— Zato Times. 

VOLUNTEER LAW — A Manual of the Law regulating 
the Volunteer Forces.— By W. A. BURN and W. T. 
RAYMOND, Esqrs., Barristers-at-Law, and Captains in H.M. 
Volunteer Forces. Royal 12mo. 1882. iVet, 2«. 

WILLS,— Theobald's Concise Treatise on the Law of 
^A^ills.— Third Edition. By H. S. THEOBALD, Esq., 
Barrister-at-Law. Royal 8vo. 1885 \l. 10*. - 

*' A book of gruat ability and value. It bears ou every page traces of care an4 sound 
judgment. It is certain to prove of great practical useftUness. "—^ftcitorf' Journal. 

" His arrangement being good, and his statement oi the effect of the deci^us beii g 
elear, his work cannot fail to be of practical utUity.**— Zaio Times. 
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WILLS.--Ci>n<i«M€(2. 

"Weaver's Precedents of Wills.— A collection of con- 
cise Precedents of Wills, with Introduction, Notes, and an Appendix 
of Statutes. By Charlea Wtwoer, B.A- Post 8vo. 1882. 6«. 

WINDING UP,— Palmer's Winding-up Forms. A col- 
lection of 580 Forms of Summonses, Affidavits, Orders, Notices and 
other Forms relating to the Winding-up of Companies. With Notes 
on the Law and Practice, and an Appendix containing the Acts and 
Eules. By FRANCIS BEAUFORT PALMER, Esq.. Barrister- 
at-Law, author of "Company Precedents," &c. 8vo. 1885. 12s. 

WRECK INQUIRIES— Murton's Law and Practice rela- 
ting to Fornnal Investigations in the United 
Kingdom, British Possessions and before 
Naval Courts into Shipping Casualties and 
the Inconnpetency and Misconduct of Ships* 
Officers. With an Introduction. By WALTER MURTON, 
Solicitor to the Board of Trade. Demy 8vo. 1884. 1/. 4«. 

WRONGS.— Addison.— T^tcfe "Torts." 

Ball.— "Leading Cases," vidt "Torts." 



ie>:BFOB>TS> — A large stock new and secondrhand. 
Prices on application. 

BXJsr3DXJsrc3-> — Execvied in the best manner at mode- 
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